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Letters 


Definition of 
Reasonabie Doubt 

Judge Lawrence V. Johnston III 
(“The Instruction on Reasonable 
Doubt: 200 Years of Sophistry Is 
Enough,” January 1998), in his thinly 
veiled plea to lower the bar for the 
prosecution in criminal cases, touts 
this as a superior definition of “rea- 
sonable doubt” to that found in our 
standard jury instructions: [reason- 
able doubt] “means to be convinced 
by the evidence of guilt to a rational 
common sense degree of certainty. If 
the evidence presented although in- 
capable of dispelling all doubts leaves 
a fair sound basis on which to rest a 
verdict, the defendant could be found 
guilty.” 

A “fair sound basis.” Is he kidding? 
That sounds like something less than 
clear and convincing evidence. If 
Judge Johnston feels that crime is so 


rampant (despite recent statistics to 
the contrary) that the “reasonable 
doubt” standard should be shelved, 
wh: doesn’t he just say so? 

By the way, what is the ratio of in- 
nocent persons we should be willing 
to sacrifice vis-a-vis the number of 
guilty we accept going free? 


JOHN P. RoTOLo 
Key West 


It’s about time we faced the truth 
about the utter incomprehensibility 
of the standard jury instruction on 
reasonable doubt. Judge Lawrence V. 
Johnston III has done us all a ser- 
vice by calling our attention to the 
deficiencies in this instruction. I, for 
one, would prefer no instruction at 
all, or, at most, telling the jury that 


Oath of AdmissiontoThe Florida Bar 


The general principles which should ever control the lawyer in the practice 
of the legal profession are clearly set forth in the following oath of admission 
to the Bar, which the lawyer is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the Constitution of 
the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my cli- 
ents, and will accept no compensation in connection with their business ex- 
cept from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. 
So help me God.” 
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“a reasonable doubt is any doubt 
which you, as an individual juror re- 
lying on your own common sense, 
consider reasonable.” 


JUDGE RosBert L. DoyEL 
Bartow 


“Clear and Convincing” 
Standard of Proof 

“Agency Discipline Proceedings: 
The Preponderance of Clear and Con- 
vincing Evidence” (January 1998) 
took me back to a concept communi- 
cated to me by the late Judge Charles 
R. Scott of the U.S. District Court for 
the Middle District. Judge Scott 
opined that a lawyer should pay at- 
tention to footnotes because some- 
times the most important material 
appears in footnotes. 

This article discusses an enhanced 
standard of proof (from a preponder- 
ance of the evidence to clear and con- 
vincing evidence) as applying under 
a couple of recent cases to termina- 


tion of public employees. The article, 
however, fails to consider footnote 3 
appearing in Latham v. Florida Com- 
mission on Ethics, 694 So. 2d 83 (Fla. 
1st DCA 1997), one of the cases dis- 
cussed in the article, which states: 


The holding in this case is limited to sec- 
tion 112.317(1)(a), penalties as to public 
officials. We recognize that the standard 
of proof for discipline of a career service 
employee continues to be by a preponder- 
ance of the evidence. See Department of 
Agriculture & Consumer Services v. 
Edwards, 654 So. 2d 628 (Fla. 1st DCA 
1995), rev. denied, 662 So. 2d 931 (Fla. 
1995); Fitzpatrick v. City of Miami Beach, 
328 So. 2d 578 (Fla. 3d DCA 1976); 
Florida Department of HRS v. Career 
Service Comm’n, 289 So. 2d 412 (Fla. 4th 
DCA 1974). A career service employee’s 
dismissal or other discipline is essentially 
an employment action, and does not war- 
rant the same protection as a public pro- 
ceeding against an official subject to the 
penalties found in section 112.317(a)(a), 
Florida Statutes. 


Thanks to Judge Scott for direct- 
ing me to that footnote as I read the 
article which, under the current state 
of the law, overstates the applicabil- 
ity of the “clear and convincing” stan- 
dard of proof. 


Ws. J. SHEPPARD 
Jacksonville 


Task-based Billing From 
an In-house Perspective 

Reading Harry A. Payton’s excellent 
article on task-based billing in the 
January issue, I was struck by several 
things, particularly the subtitle of the 
article:“Overcoming Fear.” Inherent in 
the title was the concept that task- 
based billing automatically does or 
should inspire fear, presumably in the 
hearts of the outside counsel who 
worry that TBB will reduce his or her 
billings or force him or her to work 
twice as hard for the same money. Mr. 
Payton does a good job of dispelling this 
fear with his explanations of whatTBB 
is and some of the advantages it offers 
outside counsel. Judging from the lack 
of in-house perspective, it would ap- 
pear that the benefits to inside coun- 
sel are obvious and universally em- 
braced. 

As in-house counsel to a large cor- 
poration and co-chair of the Corporate 
Counsel Committee of the Bar’s Busi- 
ness Law Section, I have had the op- 
portunity to see task-based billing in 
action from the perspective of the 
buyer of legal services, and have also 
seen a phenomenon unaddressed in 
Mr. Payton’s article: failure to fully uti- 
lize the benefits of TBB by the inside 
counsel. In my experience, there are 
several reasons for this phenomenon. 

By far the greatest reason for in- 
house counsel not to use TBB is the 
fact that most of them were once out- 
side counsel themselves. Their expe- 
rience with billing as an outside 
counsel is most often the billable 
hour, a creature they grew up with 
and are reluctant to let go. While the 
intense pressure to reduce legal costs 
by corporations is causing greater 
scrutiny of the outside counsel bills 
than ever before (and has given rise 
to the cottage industry of legal audit 
firms much detested by outside coun- 
sel), it is still true that most of the 
bills reviewed by inside counsel use 
the billable hour. Therefore, the idea 
of switching to a new system, which 
still uses the billable hour but now 
speaks in terms of “uniform codes” 
that break down the art of litigation 
(or other work) into “tasks” is often 
as strange and frightening to the in- 
side counsel as it is to the outside 
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counsel. Couple that to many law- 
yers’ utter and irrational phobia of 
using computers and software, both 
necessary to realize the full value of 
TBB, and the inside counsel is more 
than ready to put off using TBB in- 
definitely. 

Assuming the strangeness of TBB 
and fear of computers can be overcome, 
there is another psychological obstacle 
to using TBB: A substantial amount of 
effort is required to apply the data to 
each case/matter, as well as applying 
the lessons learned in individual mat- 
ters to future representations. While 
the benefits of making the effort are 
well worth it, it is often difficult for a 
busy lawyer to find the time and men- 
tal energy necessary to do it. It is sim- 
ply easier to fall back on the familiar 
billable hour. 

Although the psychological rea- 
sons for inside counsel not to use 
TBB, while substantial, can probably 
be overcome by a logical explanation 
of its considerable benefits (like Mr. 
Payton’s), there is another reason it 
languishes that is more difficult for 
inside counsel to overcome. Fully uti- 
lizing TBB requires a considerable 
amount of analysis and comparison 
of data over a period of time. Because 
it is in their interest, law firms may 
hire experts who are well-acquainted 
with the spreadsheets and other ana- 
lytical tools used to winnow down the 
raw data and put it into useable form. 
However, the in-house counsel rarely 
has this luxury. Moreover, he or she 
does not view analyzing tedious 
spreadsheets as part of his or her job. 
Training in such financial analyses, 
and in efficient use of the computer 
programs used to gather and report 
the data, would be difficult to justify 
in today’s corporate environment. 

Even more difficult to justify would 
be the precious time necessary for 
such training. Partly as a result of 
the massive 1980’s downsizings, in- 
house counsel, even those that take 
full advantage of the efficiencies of- 
fered by technology, are usually 
stretched to the limit. It is a sad fact 
of corporate life that we are often too 
busy to take advantage of learning 
opportunities that could make us 


Letters continued on page 36 


| | 
| 
| 
| 
| 
| 
3 | 
H 
| 
| 
| 
j 
H 
} 
he 
i 
| 
| 


Diversify abroad with the 
international no-load leader 


How $10,000 Invested 12/31/87 Would Have Grown 


B® International Stock Fund 
C) Lipper International Funds Average $27,434 


$25,409 


$14,868 


$12,528 $13,294 $13,664 


A world of opportunities. Today, nearly two- concerns of Latin America and the Far East, 


thirds of all stock market opportunities lie the International Stock Fund has success- 
beyond America’s shores. And T. Rowe fully identified many of the most promising 
Price—the leader in international no-load foreign investments for over a decade and 
investing t—is ready to help you share in a half. 


their potential rewards. Explore your possibilities. If you're 
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performance potential of your 
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The Lawyer Legislator 


here is no single group of 

lawyers who sacrifices more 

than those lawyers who 

are members of the Florida 
Legislature. These outstanding indi- 
viduals work tirelessly to ensure the 
vitality of Florida. 

The commitment of time involved 
in their service is extraordinary. Yet, 
they are able to fulfill their family 
obligations and professional respon- 
sibilities while serving in the legis- 
lature. Such devotion goes above and 
beyond the call of duty. 

Most people assume the legislature 
is composed predominantly of lawyers, 
but that is not the case. Of the 120 
members of the Florida House of Rep- 
resentatives, 26 are lawyers. There are 
40 state senators, of whom 11 are law- 
yers. The occupations of legislators con- 
sist of various professions, such as 
those in business, real estate, the medi- 
cal field, agriculture, and a number of 
other areas. 

Clearly, membership in the Florida 
Legislature is and should be open to 
people from all walks of life. Diver- 
sity of background and profession is 
vital to achieve a balance of thought. 
It is healthy and constructive to have 
voices from differing backgrounds. 
Legislative service by nonlawyers is 
welcomed, and we applaud those 
nonlawyers who serve. It is impor- 
tant, however, to acknowledge the 
commitment and sacrifices made by 
those lawyers who serve in the 
Florida Legislature. 

The major function of the legisla- 
ture is to review current law for any 
needed amendment or repeal and to 
enact necessary new legislation. 
Lawyers are specially trained in the 
science and understanding of the 
derivation, construction, and impact 
of statutes and how government and 
the legal system and the populace are 
affected. Lawyers are active and in- 
volved in community matters and the 


lawyers’ knowledge 
and experience are 
intrinsically valu- 
able to the legisla- 
tive body. 

To those lawyers 
who serve as mem- 
bers of the legisla- 
ture, we say to each 
of them: Thank 
you. Florida law- 
yer-legislators serve with distinction 
and at great personal sacrifice. It is 
no easy task to be able to practice law 
and also fulfill legislative duties. We 
salute the lawyer-legislators of 
Florida. They are owed a debt of 


gratitude and we publish their 
names here as a recognition of their 
selfless good works. 

Membership in the legislature is a 
special way for lawyers to do what 
we are sworn to do — to serve the 
people and to protect their rights. The 
lawyers in Florida’s legislature dem- 
onstrate a profound sense of civic 
duty. It is with pride that their many 
accomplishments for the good of the 
great State of Florida are recognized. 


EpWaRD/R. BLUMBERG 


1996-98 Lawyer Legislators 
(List current as of 1/30/1998) 


Senate Attorneys 
Senator Locke Burt 
Senator Skip Campbell 
Senator Charlie Crist, Jr. 
Senator Fred Dudley 
Senator Buddy Dyer 
Senator John Grant 
Senator Daryl L. Jones 
Senator Ron Klein 
Senator Tom Rossin 
Senator Jim Scott 
Senator Ron Silver 


House Attorneys 
Representative George Albright 
Representative Johnnie Byrd, Jr. 
Representative Lisa Carlton 
Representative Scott Clemons 
Representative John Cosgrove 
Representative Larry Crow 
Representative Steve Effman 
Representative Tom Feeney 
Representative Lois Frankel 
Representative Sally Heyman 
Representative Carlos Lacasa 
Representative John Rayson 
Representative Buzz Ritchie 
Representative Stacy Joy Ritter 


Representative Luis Rojas 
Representative Burt Saunders 
Representative Barry Silver 
Representative Tracy Stafford 
Representative Bill Sublette 
Representative John Thrasher 
Representative Alex Villalobos 
Representative Tom Warner 


Representative Beryl Roberts-Burke 
Representative J. Rodriguez-Chomat 


Senate District 16 
Senate District 33 
Senate District 20 
Senate District 25 
Senate District 14 
Senate District 13 
Senate District 40 
Senate District 28 
Senate District 35 
Senate District 31 
Senate District 38 


House District 24 
House District 62 
House District 70 
House District 6 
House District 119 
House District 49 
House District 98 
House District 33 
House District 85 
House District 105 
House District 117 
House District 90 
House District 3 
House District 96 
House District 108 
House District 114 
House District 102 
House District 76 
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Beyond Noncompete Agreements 


Using Florida’s Trade Secrets Act 
to Prevent Former Employees From 
Disclosing Sensitive 
Information to Competitors 


by Tom Barber 


he problem is a familiar one: A business client 

calls and informs you that an employee with 

highly valuable, confidential information has re- 

signed and is going to work for a competitor. The 
client is afraid that the employee will disclose the infor- 
mation to the competitor. Legal advice and assistance — 
timely and effective — is requested. 

While this problem is by no means new, the theft (and 
potential theft) of confidential information or trade secrets 
is a growing concern in the fast-paced, competitive, high- 
tech “information age.” On the eve of the 21st century, em- 
ployees are more likely to possess specialized, confiden- 
tial, and proprietary information than their fathers and 
mothers. Modern employees also change jobs more fre- 
quently than their parents, whether it be just to take ad- 
vantage of new opportunities or to move ahead in their 
careers. Indeed, employment mobility is a recognized char- 
acteristic of “work force 2000.” Under such circumstances, 
lawyers representing modern businesses must be prepared 
to deal with potentially devastating employee defections.' 

Traditionally, lawyers have attempted to address this 
problem in advance by advising clients to use“noncompete 
agreements.” However, there is another weapon in the 
corporate arsenal that lawyers should be aware of — 
Florida’s Uniform Trade Secrets Act, FS. Ch. 688 (FUTSA). 
This article discusses the law of trade secrets in Florida, 
with special attention to its application to employment 
relationships. To this end, methods for dealing with threat- 
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ened and actual disclosure of trade secrets are discussed 
in detail. 

Significantly, the law of trade secrets serves to protect 
an employer’s confidential information even when an en- 
forceable noncompete agreement or a written confidenti- 
ality agreement does not exist. Moreover, an important 
development in the law of trade secrets, namely the “in- 
evitable disclosure doctrine,” makes this body of law a 
powerful tool for protecting confidential information. As 
will be discussed in greater detail below, the inevitable 
disclosure doctrine allows employers to take preventive 
action before their trade secrets are disclosed to competi- 
tors. As such, the inevitable disclosure doctrine makes 
sense and a Florida court should adopt this theory when 
presented with the right set of facts. 


Background 

When an employee announces that he or she is going to 
work for a competitor, time is of the essence. Clients typi- 
cally want their lawyer immediately to obtain “a court 
order” (a temporary injunction) prohibiting the employee 
from commencing such new employment. Securing the 
injunction is key, for once the employee has started to work 
for the competitor the “cat is out of the bag.”® Employers 
are surprised to learn that it can sometimes be difficult to 
obtain an injunction under these circumstances even when 
there is a noncompete agreement between the parties. 

The difficulty in obtaining injunctive relief arises from 
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Florida’s noncompete statute and the 
considerable body of Florida case law 
governing noncompete agreements.* 
Prior to the enactment of the new 
noncompete statute in 1996, an in- 
junction could be obtained only when 
a former employer could prove “ir- 
reparable harm” or offer evidence 
giving rise to a presumption of ir- 
reparable harm by showing that the 
former employee directly solicited 
former customers or actually used 
specific trade secrets or customer 
lists. This can be difficult to do. As 
such, a former employee could, for all 
practical purposes, avoid the 
noncompete agreement by simply 
claiming that the employee was not 
using their former employer’s confi- 
dential information in the new posi- 
tion with the competitor. 

Fortunately for Florida employers, 
the Florida noncompete statute was 
rewritten in 1996 in such a way as to 
make noncompete agreements 
readily enforceable when designed to 
protect legitimate business interests. 
However, the new noncompete stat- 
ute does not affect those noncompete 
agreements that were entered into 
prior to July 1, 1996.° Moreover, the 
1996 amendments, obviously, are of 
no help where a noncompete agree- 
ment does not exist. In such a situa- 
tion, or in any case when “trade se- 
crets” are involved, F.S. Ch. 688 may 
provide an independent basis for in- 
junctive relief. 


The Trade Secrets Act 

FUTSA is an important and some- 
times overlooked tool for controlling 
the dissemination of confidential in- 
formation through changes in em- 
ployment relationships.’ FUTSA 
arises from the Uniform Trade Se- 
crets Act, a uniform law that has been 
enacted in at least 40 states.® 
Florida’s version was enacted in 
1988. As the lack of reported deci- 
sions indicates, the usefulness of this 
statute has not been fully appreci- 
ated by Florida lawyers. 

Even before FUTSA, Florida courts 
allowed employers to obtain injunc- 
tions prohibiting former employees 
from disclosing trade secrets to their 
new employer. This principle was 
firmly established in 1982 in Unistar 
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Fortunately the 
Florida statute was 
rewritten in 1986 to 
make noncompete 
agreements readily 
enforceable when 
designed to protect 
legitimate business 


interests. 


v. Child, 415 So. 2d 733 (Fla. 3d DCA 
1982). Unistar made clear that in- 
junctive relief was available to an 
employer even if a_ written 
noncompete agreement (or a written 
confidentiality agreement) did not 
exist. FUTSA simply codified many 
of the principles referenced in the 
Unistar line of cases. 

As will be discussed in greater de- 
tail below, to obtain relief under 
FUTSA, the former employer needs 
to prove: 1) the existence of a “trade 
secret” and 2) that the former em- 
ployee has actually misappropriated 
the trade secret or is “threatening” 
to misappropriate it. Under the act, 
injunctive relief, damages, and attor- 
neys’ fees are available to remedy 
any “misappropriation” of a “trade 
secret.”® 

© What Is A Trade Secret? 

In order to invoke the protections 
of FUTSA, an employer must first 
show the existence of a “trade secret.” 
FUTSA defines a “trade secret” as: 


information, including a formula, pattern, 
compilation, program, device, method, 
technique, or process that: 

(a) Derives independent economic value, 
actual or potential, from not being gen- 
erally known to, and not being readily 
ascertainable by proper means by, other 
persons who can obtain economic value 
from its disclosure or use; and 

(b) Is the subject of efforts that are rea- 
sonable under the circumstances to main- 
tain its secrecy. 


FS. §688.002(4). 
Unfortunately, there are only a few 


Florida decisions which interpret 
FUTSA’ definition of“trade secret.”!° 


One such decision is Thomas v. Alloy 
Fasteners, 664 So. 2d 59, 60 (Fla. 5th 
DCA 1995). There, the Fifth District 
held (without an extensive explana- 
tion of its analysis), that “order edit 
lists,” which included the 
manufacturer’s price markup and 
profit margins, qualified as “trade 
secrets” under FUTSA. As the court 
noted, “[t]he value of the lists lay not 
so much in the fact that the lists con- 
tained the names of customers, as in 
the fact that they revealed [the 
manufacturer’s] pricing and profit 
structure. This information would 
obviously be important for a competi- 
tor in deciding by how much it could 
undercut [the manufacturer’s] 
prices.” Jd. (emphasis added) 

On the other hand, in Health Care 
Management Consulting, Inc. v. 
McCombes, 661 So. 2d 1223, 1226 
(Fla. Ist DCA 1995), the First Dis- 
trict held that a “confidential meth- 
odology of presenting and interpret- 
ing Medicare regulations to clients 
in the home health industry does not 
constitute a trade secret.” In reach- 
ing its decision, the court stated that 
“[the former employer’s] expertise, 
however, while the subject of confi- 
dential treatment by [the former 
employer] cannot be a trade secret 
because it principally involves the 
interpretation of public Medicare 
regulations and, as such, is ‘readily 
ascertainable by proper means’ 
through researching the Code of Fed- 
eral Regulations.” Id. 

Although there are few reported 
Florida decisions discussing FUTSA’s 
definition of “trade secret,” the issue 
of “customer lists” has been a fertile 
ground for litigation in Florida." In 
certain situations, a customer list can 
qualify as a trade secret. The general 
rule is as follows: Where “[t]here is 
no evidence that [the customer lists] 
are the product of any great expense 
or effort, that they are distillations 
of larger lists or that they include 
information not available from pub- 
lic sources,” they will probably not 
qualify as trade secrets. Unfortu- 
nately, the customer list cases are of 
limited application in many employ- 
ment scenarios. 

The absence of Florida case law is 
not an insurmountable obstacle 
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when trying to prove the existence 
of a trade secret. F.S. §699.009 pro- 
vides that “[sJections 688.001- 
688.009 shall be applied and con- 
strued to effectuate its general 
purpose to make uniform the law 
with respect to the subject of this act 
among states enacting it.” Thus, pub- 
lished decisions from other jurisdic- 
tions are helpful when litigating 
cases in this area. 

Whether certain information can 
be classified as a “trade secret” is a 
determination that will invariably 
have to be made on a case-by-case 
basis. No two scenarios are exactly 
alike, so it may be difficult to define 
in advance what will constitute a 
“trade secret” in the employment con- 
text. While the statutory definition 
of “trade secret” is fairly broad, the 
few Florida cases on point show that 
courts will not automatically find 
that the definition is satisfied in ev- 
ery case. Future Florida cases will 
no doubt shed light on this issue, but 
for now practitioners will have to rely 
on the statutory definitions and the 
Uniform Trade Secret case law from 
other jurisdictions. 

© What Constitutes Misappropria- 
tion? 

“Misappropriation” is also statuto- 
rily defined. According to F.S. 
§688.002(2), “misappropriation” 
means: 

(a) Acquisition of a trade secret of another 
by a person who knows or has reason to 
know that the trade secret was acquired 
by improper means; or 

(b) Disclosure or use of a trade secret of 
another without express or implied con- 
sent by a person who: 

1. Used improper means to acquire 
knowledge of the trade secret; or 

2. At the time of disclosure or use, knew 
or had reason to know that his knowl- 
edge of the trade secret was: 

a. Derived from or through a person who 
had utilized improper means to acquire 
it; 

b. Acquired under circumstances giving 
rise to a duty to maintain its secrecy or 
limit its use; or 

c. Derived from or through a person who 
owed a duty to the person seeking relief 
to maintain its secrecy or limit its use; or 
3. Before a material change of his posi- 
tion, knew or had reason to know that it 
was a trade secret and that knowledge of 


it had been acquired by accident or mis- 
take. 


When a former employee discloses 
a former employer’s trade secret to a 


It is not necessary to 
have a noncompete 
agreement in place to 
obtain an injunction 
prohibiting disclosure 
of trade secrets. 


new employer, a “misappropriation” 
as defined by FS. §688.002(2)(b)2.b— 
c has almost certainly occurred. 

¢ Damages and Attorneys’ Fees 

If an employer can prove that a 
former employee misappropriated a 
trade secret the employer can recover 
three types of damages: actual dam- 
ages, “unjust enrichment” damages, 
or a “reasonable royalty for a 
misappropriator’s unauthorized dis- 
closure or use of a trade secret.”!° In 
addition, if the misappropriation was 
“willful and malicious,” the court may 
award exemplary damages in an 
amount not to exceed twice the un- 
derlying judgment. '* 

In addition, while attorneys’ fees 
are not mandated in all actions 
brought under FUTSA, when “will- 
ful and malicious misappropriation 
exists, the court may award reason- 
able attorneys’ fees to the prevailing 
party.” 

© Injunctive Relief 

Assuming the existence of a bona 
fide trade secret, under what circum- 
stances may an injunction be ob- 
tained? Significantly, FS. §688.003(1) 
provides that “actual or threatened 
misappropriation may be enjoined.” 
(emphasis added) Thus, an employer 
does not have to wait for the former 
employee to “let the cat out of the 
bag” before an injunction can be ob- 
tained. In Thomas v. Alloy Fasteners, 
664 So. 2d 59, 60 (Fla. 5th DCA 1995), 
the Fifth District noted “that con- 
spicuously absent from this statute 
is any requirement that the trade 
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secret first be used before its use can 
be enjoined. Clearly a threatened 
misappropriation of trade secrets 
may be enjoined.” (emphasis in origi- 
nal) 

Thus, FUTSA is quite significant 
for a number of reasons. As noted 
above, it is not necessary to have a 
noncompete agreement in place to 
obtain an injunction prohibiting dis- 
closure of trade secrets. Moreover, a 
written confidentiality agreement 
probably will not be required for an 
employer to obtain an injunction pur- 
suant to FS. §688.003.'* Third, in a 
misappropriation of trade secrets 
case, irreparable harm and inad- 
equate remedy at law are pre- 
sumed.!’ And most importantly, pur- 
suant to FUTSA, “threatened” 
misappropriation is sufficient to ob- 
tain an injunction. 

In light of all of this, when a former 
employee is about to go to work for a 
competitor, it will be possible for the 
employer to obtain an injunction 
under FUTSA that will 1) forever 
prohibit the employee from disclos- 
ing any trade secrets to the competi- 
tor, and 2) prohibit the employee from 
working for the competitor for a“rea- 
sonable period” of time.'* To obtain 
an injunction under FUTSA, the 
former employer will need to prove: 
1) the existence of a trade secret, and 
2) that the former employee has ac- 
tually misappropriated a trade secret 
or the former employee is “threaten- 
ing” to misappropriate a trade secret. 
However, before pursuing a FUTSA 
claim or defense, litigants should 
remember that attorneys’ fees are 
available to protect against abuse of 
this statute. “If a claim of misappro- 
priation is made in bad faith, a mo- 
tion to terminate an injunction is 
made or resisted in bad faith, ... the 
court may award reasonable attor- 
neys’ fees to the prevailing party.” 


An Important Development: 
Inevitable Disclosure Doctrine 
A noteworthy development in this 
area of law is the so-called “inevitable 
disclosure doctrine.” This doctrine 
concerns the determination of what 
constitutes “threatened” misappro- 
priation under the act. FUTSA does 
not define “threatened” misappro- 
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priation and there are no Florida 
decisions which extensively discuss 
this term.”° However, decisions from 
other jurisdictions which have 
adopted the Uniform Trade Secret 
Act help to shed light on this issue.”* 

Under the “inevitable disclosure” 
theory, some employment situations 
make it impossible for a former em- 
ployee to erase their former 
employer’s trade secrets from their 
memory. As one court put it, 
“[a]lthough the employee may have 
the most innocent of intentions 
merely a desire for a change of scen- 
ery or a chance at higher compensa- 
tion and may not physically take any 
documents or technical or marketing 
information with him, he cannot 
‘wipe clean’ the slate of his memory.” 
Thus, no matter how hard the former 
employee may try to avoid disclosing 
trade secrets to the new employer, 
“inevitable disclosure” will occur by 
virtue of his or her very employment 
with the competitor.”* Under the in- 
evitable disclosure doctrine, an em- 
ployer might very well obtain an in- 
junction to prevent threatened 
misappropriation even when there is 
no evidence that the former employee 
has actually disclosed trade secrets 
to the new employer, when the em- 
ployee swears not to disclose any 
trade secrets to the new employer, 
and there is no evidence whatsoever 
that the new employer has sought 
disclosure of the trade secrets.” 

¢ The Redmond Case 

The leading recent decision sup- 
porting the inevitable disclosure doc- 
trine is PepsiCo, Inc. v. Redmond, 54 
F.3d 1262 (7th Cir. 1995). Although 
Redmond was decided under Illinois 
law, at the time the decision was is- 
sued Illinois, like Florida, had 
adopted the Uniform Trade Secrets 
Act. The Illinois statute and the 
Florida act are substantially the 
same. Thus, Redmond is a decision 
that can be cited by Florida lawyers. 

In Redmond, a high-ranking mar- 
keting executive for PepsiCo defected 
to Quaker Oats, a competitor in the 
beverage industry. Prior to his depar- 
ture from the company, he had signed 
a fairly broad confidentiality agree- 
ment. PepsiCo manufactured a sports 
drink known as “All Sport,” and 


Some employment 
situations make it 
impossible for a 
former employee to 
erase the former 
employer’s trade 
secrets from memory. 


Quaker manufactured “Gatorade.” 
The market for these so-called 
“sports drinks” and other “new age” 
drinks was highly competitive. Be- 
fore leaving PepsiCo, Redmond had 
been deeply involved in PepsiCo’s 
marketing and pricing strategies. He 
was privy to, among other things, 
PepsiCo’s 1) “strategic plans”; 2) its 
“annual operating plan,” which in- 
cluded its “pricing architecture’; 3) its 
“attack plans” for specific markets; 
and 4) innovations in selling and de- 
livery systems. 

Redmond assured PepsiCo (and 
the court) that he had no intention 
of using any of PepsiCo’s trade se- 
crets in his new employment with 
Quaker. Furthermore, Redmond ar- 
gued that his duties at Quaker would 
be performed pursuant to a pre-ex- 
isting operations plan, therefore any 
knowledge of PepsiCo’s strategies 
would be irrelevant. He also noted 
that PepsiCo’s and Quaker’s product 
distribution systems were totally dif- 
ferent. 

The federal district court issued a 
preliminary injunction preventing 
Redmond from assuming duties re- 
lated to the pricing or marketing of 
beverages for Quaker. 

The district court concluded ... that un- 
less Redmond possessed an uncanny abil- 
ity to compartmentalize information, he 
would necessarily be making decisions 
about Gatorade and Snapple by relying 
on his knowledge of [PepsiCo’s] trade se- 
crets. It is not the ‘general skills and 
knowledge acquired during his tenure 
with’ PepsiCo that PepsiCo seeks to keep 


from falling into Quaker’s hands, but 
rather ‘the particularized plans or pro- 
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cesses developed by [PepsiCo] and dis- 
closed to him while the employer-em- 
ployee relationship existed, which are 
unknown to others in the industry and 
which give the employer an advantage 
over his competitors.” 


The Seventh Circuit rejected 
Redmond’s arguments and affirmed 
the district court’s injunction. As the 
Seventh Circuit noted, “PepsiCo finds 
itself in the position of a coach, one 
of whose players has left, playbook 
in hand, to join the opposing team 
before the big game.” 

The breadth of the injunction 
granted in Redmond is significant. 
Instead of simply prohibiting 
Redmond form disclosing PepsiCo’s 
trade secrets, the injunction prohib- 
ited Redmond from “assuming his 
responsibilities at Quaker through 
May 1995” (the injunction was en- 
tered on December 15, 1994).?’ Thus, 
if Florida’s courts interpret FUTSA 
in the same way the Redmond court 
interpreted the Illinois statute, 
Florida law may provide a basis for 
totally prohibiting an employee from 
working for a competitor for a rea- 
sonable period of time.” 

¢ Application of the Inevitable Dis- 
closure Doctrine 

The inevitable disclosure doctrine is, 
in practice, applicable in a relatively 
limited set of circumstances. When 
applying this doctrine, courts examine 
a variety of factors, including 
the type of work to be performed by the 
employee, the complexity of the trade 
secret information, and the degree of com- 
petition and comparative level of techni- 
cal knowledge between the employee’s 
former and new employers. Complex 
trade secrets help lead to the conclusion 
of inevitable disclosure .. . . Implicit in 
any determination of inevitability will be 
a finding that the employee has more 
than a general knowledge of the trade 
secrets, and that he or she has similar 
responsibilities in both his old and new 
jobs.” 

Proving an inevitable disclosure 
theory at the temporary injunction 
phase of litigation may require law- 
yers to present evidence going be- 
yond what would normally suffice in 
a noncompete case. Discovery may 
have to be completed on an expedited 
basis so the court will have a fully 
developed record upon which to con- 
duct its fact-specific “inevitable dis- 
closure” inquiry. Additional guidance 
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in applying the inevitable disclosure 
doctrine can be found in the cases of 
La Calhene, Inc. v. Spolyar, 938 F. 
Supp. 523 (W.D. Wisc. 1996), and 
Uncle B’s Bakery, Inc. v. O’Rourke, 920 
F. Supp. 1405 (N.D. Iowa 1996). Both 
of these decisions followed Redmond 
and granted injunctive relief pursu- 
ant to the inevitable disclosure doc- 
trine. 

¢ Limitations on the Inevitable Dis- 
closure Doctrine 

Like any legal theory, there are 
important practical limitations on 
the application of this doctrine. The 
most obvious limitation is that cre- 
ated by the narrow definition of 
“trade secret.” Typical “line level,” 
“rank and file” employees, even in the 
modern “information age,” usually 
are not exposed to trade secrets as 
defined by FUTSA. In most indus- 
tries, this kind of sensitive informa- 
tion is normally reserved only for 
highlytrained technicians and upper- 
management personnel. If an em- 
ployee has not been exposed to true 
“trade secrets” (as defined by the 


born in the legal 


placement 


statute) no claim can be brought un- 
der FUTSA and the inevitable dis- 
closure doctrine will not come into 
play. 

Furthermore, the inevitable disclo- 
sure doctrine does not always com- 
pel the conclusion that an employee 
exposed to trade secrets must inevi- 
tably disclose them. Much will de- 
pend on the nature of the employee’s 
job (both at the old and the new busi- 
ness), and the nature of the trade 
secrets at issue.*® Thus, not every 
employee exposed to trade secrets, 
even those in technical positions or 
upper management, should be barred 
from changing employment by a uni- 
versal application of the inevitable 
disclosure doctrine. 

In addition, the inevitable disclo- 
sure doctrine should not, in most in- 
stances, support injunctive relief 
which permanently bars the em- 
ployee from working for a competi- 
tor. The injunction should extend only 
for a time period sufficient to protect 
the former employer’s trade secrets. 
The injunction in Redmond, for ex- 


ample, was only for a six-month pe- 
riod. Such a restriction is certainly 
less onerous than those imposed by 
typical noncompete agreements.*! As 
a practical matter, the length of any 
injunction will depend on the nature 
of the trade secret at issue. Certain 
kinds of information, such as market- 
ing data, becomes outdated relatively 
quickly, while more technical data 
may deserve protection for a longer 
period of time.*” 

It might be argued that the inevi- 
table disclosure doctrine is not con- 
sistent with Florida public policy as 
it is codified in the noncompete stat- 
utes. Florida, like many other states, 
has a public policy against restrain- 
ing employees from earning a liv- 
ing.** According to this argument, the 
Florida noncompete statute evi- 
dences a legislative intent to permit 
noncompete agreements in those in- 
stances defined in the noncompete 
statute and no other. The inevitable 
disclosure doctrine, so this argument 
goes, is merely an attempt to convert 
access to trade secrets into a 
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noncompete agreement where none 
exists. 

This argument is flawed in that it 
assumes one section of the Florida 
statutes (the noncompete statute) ex- 
presses the public policy of Florida, 
while it ignores the public policy ex- 
pressed in another section of the stat- 
utes (FUTSA). It is well settled that 
“(t]he courts must if possible avoid 
such construction as will place a stat- 
ute in conflict with other statutes 
covering the same general field. It is 
the duty of the court to construe the 
statutes in such a manner as to har- 
monize them and at the same time 
to give effect to the plain meaning 
thereof.”* The legislature knew that 
Florida law already permitted in- 
junctions against threatened misap- 
propriation of trade secrets when it 
amended the noncompete statute in 
1990 (and again in 1996). Nothing in 
the text or history of the noncompete 
statute suggests that the legislature 
intended to somehow repeal or re- 
strict the plain terms of FUTSA by 
those amendments. 

Furthermore, Illinois, like Florida, 
has a public policy against restrain- 
ing employees from earning a living. 
In fact, the Redmond court recog- 
nized this very consideration when 
it noted that trade secret law “should 
not prevent workers from pursuing 
their livelihoods when they leave 
their current positions.”* And despite 
these considerations, the court in 
Redmond did not find the inevitable 
disclosure doctrine to be inconsistent 
with Illinois’ public policy. Similarly, 
Florida’s courts should find this 
theory to be inconsistent with 
Florida’s public policy. 


Conclusion 

FUTSA can be an important and 
potentially powerful tool for protect- 
ing an employer’s trade secrets. The 
ability to obtain an injunction pro- 
hibiting “threatened” misappropria- 
tion makes it a potent option for 
employers in some circumstances. 
Although abuse of that protection is 
conceivable, the possibility of a sub- 
stantial attorneys’ fee award to the 
prevailing party should be sufficient 
to deter employers from using this 
statute to harass former employees. 


The inevitable disclosure doctrine 
recognizes that an employer con- 
fronted with an actual or threatened 
misappropriation should not have to 
wait for a former employee to“let the 
cat out of the bag” before an injunc- 
tion can be obtained. If presented with 
the right set of facts, there is no com- 
pelling reason that a Florida court 
should not adopt the well-reasoned 
approach of the Seventh Circuit in 
Redmond. The inevitable disclosure 
doctrine, when properly applied within 
reasonable limitations, makes sense. 
For better or worse, protections such 
as FUTSA are becoming increasingly 
necessary in our competitive, technol- 
ogy driven world. O 


1 This problem is not limited to the situ- 
ation in which a technical “genius” may 
have had access to the “secret formula” 
for a product. If, for example, a high-level 
management employee had access to 
their employer’s strategic plans, pricing 
plans, or specialized marketing plans, 
that employee’s defection to a competi- 
tor could very well result in millions of 
dollars in lost revenue to a competitor. 
See, e.g., PepsiCo, Inc. v. Redmond, 54 F.3d 
1262 (7th Cir. 1995); McMorris, Frances, 
Judge Restricts Two Executives Despite 
Lack of Noncompete Pacts, WA.L St. J., 
November 25, 1997, at B-12 (discussing 
a recent New York case in enjoining two 
advertising executives from starting a 
rival advertising business). 

? These kinds of contractual arrange- 
ments are referred to by various labels 
including “restrictive covenants,” “cov- 
enants-not-to-compete,” and “noncompe- 
tition agreements.” For consistency, this 
article will use the term “noncompete 
agreements.” 

3 See Capraro v. Lanier Business Prod- 
ucts, Inc., 466 So. 2d 212, 213 (Fla. 1985) 
(“Immediate injunctive relief is the es- 
sence of such suits and oftentimes the 
only effectual relief. It truly can be said 
in this type of litigation that relief de- 
layed is relief denied.”). Former employ- 
ers often seek to totally prohibit the 
former employee from working for the 
competitor. Many employers feel this is 
necessary because they believe the 
former employee cannot or will not keep 
the former employer’s sensitive informa- 
tion confidential. 

4 The current noncompete statute is 
found at Fia. Stat. §542.335. This stat- 
ute went into effect on July 1, 1996. Prior 
to that time, the applicable statute was 
found at FLa. Star. §542.33. For a discus- 
sion of the law governing noncompete 
agreements in Florida see John A. Grant 
and Thomas T. Steele, Restrictive Cov- 
enants: Florida Returns To The Original 
“Unfair Competition” Approach for the 
21st Century, 70 Fa. B.J. 53 (November 
1996). 
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5 See Sabina v. Dahlia, 650 So. 2d 96 
(Fla. 2d D.C.A. 1995) (requiring former 
employer to plead and prove the “use” of 
specific trade secrets to obtain an injunc- 
tion pursuant to Fa. Stat. §542.33); 
Lovell Farms, Inc. v. Levy, 641 So. 2d 103 
(Fla. 3d D.C.A. 1994) (same). 

6 There are currently three different 
statutes governing noncompete agree- 
ments, depending on the date that the 
agreement was entered into. See Grant 
and Steele, supra note 4 at 53-54. Em- 
ployers with noncompete agreements 
pre-dating July 1, 1996, should give seri- 
ous consideration to the re-execution of 
their contracts to bring them within the 
most recent version of the statute. This 
is permissible because in Florida new 
consideration is not required for a non- 
compete agreement; continued employ- 
ment will be regarded as sufficient con- 
sideration. Criss v. Davis, Presser & 
LaFaye, P.A., 494 So. 2d 525 (Fla. 1st 
D.C.A. 1986); Tasty Box Lunch Co., Inc. v. 
Kennedy, 121 So. 2d 52 (Fla. 3d D.C.A. 
1960). 

7 For a general discussion of FUTSA, see 
James W. Beagle, New Remedies for the 
Protection of Intellectual Property: The 
Uniform Trade Secrets Act, 63 Fia. BJ. 
55 (April 1989). 

8 See the 1997 supplement to West’s 
Florida Statutes Annotated for a list of 
the 40 states that have adopted the Uni- 
form Trade Secrets Act. 

Stat. §688.003(1). “Florida courts 
uniformly recognize their ability to grant 
injunctive relief to prevent further injury 
for the misappropriation of trade secrets 
or protected research. In addition, the 
Florida Uniform Trade Secrets Act grants 
injunctive relief for misappropriation of 
trade secrets.” Board Of Regents uv. 
Taborsky, 648 So. 2d 748 (Fla. 2d D.C.A. 
1994) (citations omitted). 

10 For further general discussion of the 
definition of “trade secret” see Beagle, 
supra note 7. 

1 For a more detailed treatment of cus- 
tomer lists in the trade secrets context 
see Stephen B. Daiker, Taking Steps To 
Qualify Customer Lists As “Trade Se- 
crets,” 66 Fa. B.J. 22 (October 1992). 

2 Templeton v. Creative Loafing Tampa, 
Inc., 552 So. 2d 288, 289 (Fla. 2d D.C.A. 
1989). 

13 Stat. §688.004(1). 

Fra. Stat. §688.004(2). 

Stat. §688.005. 

16 See Dotolo v. Schouten, 426 So. 2d 1013 
(Fla. 2d D.C.A.), rev. denied, 434 So. 2d 
888 (Fla. 1983). In Dotolo, the defendants 
and the plaintiffs had an informal rela- 
tionship whereby the plaintiffs manufac- 
tured citrus-based pet products and the 
defendants marketed these products. No 
confidentiality agreement between the 
parties existed. When the relationship fell 
apart, the defendants began copying and 
selling an imitation of the plaintiffs’ prod- 
uct. Id. at 1015. The circuit court denied 
the plaintiffs’ motion for a temporary in- 
junction, but on appeal, the Second Dis- 
trict reversed. Jd. at 1015. Importantly, 
the court held that in a misappropriation 
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of trade secrets case, irreparable harm 
and inadequate remedy at law are pre- 
sumed and “the lack of any express agree- 
ment on the part of appellees not to use 
or disclose appellants’ trade secret is not 
significant.” Zd. It should be noted that 
this case was decided prior to Florida’s 
adoption of the Uniform Trade Secrets 
Act. 

'8 See PepsiCo, Inc. v. Redmond, 54 F.3d 
1262 (7th Cir. 1995). 

19 Fia. Stat. §688.005. 

20 As noted earlier in the text, in Tho- 
mas v. Alloy Fasteners, 664 So. 2d 59, 60 
(Fla. 5th D.C.A. 1995), the court held that 
a threatened misappropriation of certain 
“order edit lists” including a 
manufacturer’s price markup and profit 
margins, could be enjoined pursuant to 
FUTSA. Also, in Barberio-Powell v. 
Bernstein Liebstone Associates, Inc., 624 
So. 2d 383 (Fla. 4th D.C.A. 1993) the court 
noted that threatened misappropriation 
could be enjoined but it did not explain 
what constitutes threatened misappro- 
priation because it found that no trade 
secret existed. 

21 As noted above, FLA. Stat. §699.009 
provides that “[s]ections 688.001-688.009 
shall be applied and construed to effec- 
tuate its general purpose to make uni- 
form the law with respect to the subject 
of this act among states enacting it.” 
Therefore, decisions from other jurisdic- 
tions should be persuasive, although not 
binding, in Florida. 

22 Chu, Morgan & Standish, Gail, When 
Trade Secrets Walk: Reigning In ‘Threat- 
ened Misappropriation’, 2 No. 8 INTELL. 
Prop. STRATEGIST 1 (1996). 

23 According to the court in Glaxo Inc. v. 
Novopharm Ltd., 931 F. Supp. 1280, 1303 
(E.D.N.C. 1996), the inevitable disclosure 
doctrine “bars the employment of a 
competitor’s former employee who had 
developed intimate expert knowledge of 
that competitor’s confidential informa- 
tion in a narrow technological field, on 
the grounds that it would not be possible 
for that employee to ‘forget’ or refrain 
from relying upon the confidential infor- 
mation.” 

24 See PepsiCo, Inc. v. Redmond, 54 F.3d 
1262 (7th Cir. 1995). 

Id. at. 1269: 

Id. at:1270. 

Jd. at: 1267. 

28 Although Redmond has received sig- 
nificant attention from commentators, in- 
junctive relief based on the inevitability 
of trade secret disclosure is not a totally 


At the time this article was written 
Tom Barber was a member of the gen- 
eral litigation department at Carlton, 
Fields, Ward, Emmanuel, Smith & Cut- 
ler, Tampa. He currently is an assistant 
state attorney in the 13th Judicial Cir- 
cuit. He received his B.A. from the Uni- 
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new development. Cases from other ju- 
risdictions previously recognized this con- 
cept, although those cases do not use the 
term “inevitable disclosure doctrine.” See 
Chu & Standish, supra note 22 (citing 
FMC Corp. v. Varco Int'l, Inc., 677 F.2d 
500, 504 (5th Cir. 1982) (granting prelimi- 
nary injunction where “[e]ven assuming 
the best of good faith, [the individual de- 
fendant] will have difficulty preventing 
his knowledge of [the plaintiff’s trade 
secrets] from infiltrating his work” at the 
new employer); Allis-Chalmers Mfg. Co. 
v. Continental Aviation & Engin. Corp., 
255 F. Supp. 645, 654 (E.D. Mich. 1966) 
(preliminarily enjoining former employee 
from working on specific product at com- 
petitor because “[t]he virtual impossibil- 
ity of [his] performing all of his prospec- 
tive duties for [the new employer] to the 
best of his ability, without in effect giv- 
ing it the benefit of [the plaintiff’s] confi- 
dential information, makes a simple in- 
junction against disclosure and use of this 
information inadequate”); Air Prods. and 
Chems., Inc. v. Johnson, 442 A.2d 1114, 
11243 (Pa. Super. Ct. 1982) (upholding 
preliminary injunction prohibiting 
former employee from performing certain 
duties because “[i]t would be impossible 
{for the former employee] to perform his 
managerial functions in on-site work 
without drawing on knowledge he pos- 
sesses of [the plaintiff’s] confidential in- 
formation”); E.IJ. duPont de Nemours and 


Co. v. American Potash & Chem. Corp., 
200 A.2d 428 (Del. Ch. 1964) (upholding 
preliminary injunction prohibiting 
former employee from engaging in work 
for competitor relating to the operation 
and development of certain processes 
similar to the plaintiff’s trade secret pro- 
cesses); B.F. Goodrich Co. v. Wohlgemuth, 
192 N.E. 2d 99 (Ohio Ct. App. 1962) (di- 
recting issuance of injunction designed 
to prohibit former employee from engag- 
ing in certain type of work for competi- 
tors of former employer). 

29 Chu & Standish, supra note 22 (cit- 
ing Michael A. Epstein, Modern Intellec- 
tual Property 3.02’A]2] at 3-33-34 (Aspen 
Law & Business 1995)). 

3° See Redmond, 54 F.2d at 1269 (citing 
AMP Inc. v. Fleischhacker, 823 F.2d 1199, 
1207 (7th Cir. 1987), and Teradyne, Inc. v. 
Clear Comm. Corp., 707 F. Supp. 353 (N.D. 
Ill. 1989)). 

31 Two-year restrictive covenants are com- 
mon, and are specifically permitted by the 
1996 version of Florida’s noncompete stat- 
ute. Stat. §542.335(1)(d)(1). 

82 Chu & Standish, supra note 22. 

33 See, e.g., Hapney v. Central Garage, 
Inc., 579 So. 2d 127 (Fla. 2d D.C.A 1991), 
rev. denied, 591 So. 2d 180 (Fla. 1991), dis- 
approved on other grounds, Gupton v. Vil- 
lage Key & Saw Shop, Inc., 656 So. 2d 
475 (Fla. 1995). 

34 49 FLa.Jur.2D, Statutes §173. 

35 Redmond, 54 F.3d at 1268. 
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Pre-arbitration “Status Quo” Injunctions 


Do They Protect the Arbitration Process or 
Impair Agreements to Arbitrate? 


by Michael A. Hanzman 


n Merrill Lynch, Pierce, Fenner & Smith, Inc. v. 

McCollum, 666 S.W.2d 604 (Tex. App. 1984), a Texas 

intermediary appellate court followed then-recent 

decisions from the federal Courts of Appeals for 
the Eighth and 10th circuits, and held that §§3 and 4 of 
the Federal Arbitration Act, 9 U.S.C. §§3, 4, preclude courts 
from issuing preliminary injunctions in disputes governed 
by unqualified arbitration agreements. After the Supreme 
Court of Texas denied its application for writ of error re- 
view, Merrill Lynch filed a petition for a writ of certiorari 
in the Supreme Court of the United States. Dissenting 
from the Court’s denial of certiorari review, Justice White, 
joined by Justice Blackmun, observed that other courts, 
“apparently untroubled by §3 of the Arbitration Act,” had 
routinely held that such injunctions were available, and 
stated: “The question presented by this case — whether 
the Arbitration Act bars a court from issuing a prelimi- 
nary injunction in a case subject to arbitration — is one 
that has divided the state and federal courts.” Merrill 
Lynch, Pierce, Fenner & Smith, Inc. v. McCollum, 105 S. 
Ct. 811, 812-813 (1985). 

Over a decade later this question of considerable im- 
portance still divides courts, and it will undoubtedly con- 
tinue to be litigated frequently as more businesses and 
professions choose arbitration as their preferred method 
of dispute resolution. 

The debate over whether courts have subject matter 
jurisdiction to grant injunctive relief in arbitrable disputes 
arises most often in cases involving personal service con- 
tracts, such as employment or partnership agreements, 
and other contractual settings in which the parties ex- 
change confidential or proprietary information. To avoid 
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lengthy, expensive, and public litigation, many businesses 
incorporate expansive arbitration clauses into such con- 
tracts, often failing to consider whether the arbitration 
forum will be equipped to dispense appropriate tempo- 
rary or emergency relief should a dispute arise. When an 
employee or partner then breaches a covenant not to com- 
pete, improperly solicits former clients, or misappropri- 
ates proprietary information, the business that insisted 
upon (and in all likelihood drafted) the arbitration clause 
seeks injunctive relief to maintain the “status quo” and 
prevent the alleged ongoing breach pending arbitration. 
They contend that judicial intervention is necessary to 
enforce the agreement to engage in meaningful arbitra- 
tion, and prevent the arbitration process from becoming a 
hollow formality. The party opposing judicial intervention 
typically protests that the court should not nullify the 
bargained-for arbitration by delving into the merits of the 
controversy and issuing preliminary rulings that could 
interfere with the arbitrators’ independent determinations. 

When presented with arbitration agreements that ex- 
pressly authorize or contemplate pre-arbitration injunc- 
tion proceedings, courts have unhesitatingly and uniformly 
enforced the parties’ bargain by sanctioning requests for 
“status quo” injunctions. See, e.g., American Express Fi- 
nancial Advisors, Inc. v. Makarewicz, 122 F.3d 936 (11th 
Cir. 1997). Applying ordinary legal principles governing 
the formulation of contracts, and recognizing that because 
arbitration is a matter of contract parties “are free to struc- 
ture their arbitration agreements as they see fit .. .” , id. 
at 940, courts faced with such arbitration agreements sim- 
ply adhere to the controlling contractual provision. In 
many cases, however, the governing arbitration agreement 
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is silent on the question of whether 
pre-arbitration injunctive proceed- 
ings are permissible. When the par- 
ties’ agreement does not expressly or 
implicitly open the courthouse door, 
the question then becomes whether 
allowing judicial intervention runs 
afoul of the FAA. This is the ques- 
tion that has “divided the state and 
federal courts.” McCollum, 105 S. Ct. 
at 812. 

The purpose of this article is two- 
fold. Its first objective is to educate 
practitioners so they will be prepared 
to address this issue when counsel- 
ing a client entering into an arbitra- 
tion agreement, or a client faced with 
an arbitrable dispute. A thorough 
understanding of this issue is criti- 
cal since, as a practical matter, many 
cases are won or lost at the prelimi- 
nary injunction stage, with the result 
obtained driving the terms of a settle- 
ment or the eventual outcome on the 
merits. The article then advocates a 
uniform resolution of the present 
decisional conflict in order to achieve 
consistency and stability in the en- 
forcement of expansive arbitration 
clauses. 


The Overriding Purpose 
of Arbitration Statutes 

The FAA was enacted by Congress 
in reaction to “the old judicial hostil- 
ity to arbitration.” Kulukundis Ship- 
ping Co. v.Amtorg Trading Corp., 126 
F.2d 978, 985 (2d Cir. 1942).! The Act 
was designed to “overrule the 
judiciary’s longstanding refusal to 
enforce agreements to arbitrate,” 
Dean Witter Reynolds, Inc. v. Byrd, 
470 US. 213, 105 S. Ct. 1238 (1985), 
and to place such agreements “upon 
the same footing as other contracts.” 
Scherk v. Alberto-Culver Co., 417 US. 
506 (1974). Many state legislatures 
also have enacted statutes that en- 
courage the use of arbitration and 
ensure that agreements to arbitrate 
will be enforced according to their 
terms and conditions. See, eg., FS. 
§682.01 et seg., known as the“Florida 
Arbitration Code.” These federal and 
state statutes were motivated by a 
desire to render arbitration agree- 
ments no less and no more enforce- 
able than any other contract. Prima 
Paint Corp v. Flood & Conklin Mfg. 


The judiciary has 
recognized that 
arbitration statutes 
were motivated by a 
desire to enforce 
agreements into 
which the parties had 
entered. 


Co., 388 U.S. 395 (1967). 

To implement their enforcement 
mandate, arbitration statutes typi- 
cally provide mechanisms available 
to parties seeking to compel compli- 
ance with an arbitration agreement. 
Section 3 of the FAA directs that a 
court, upon being satisfied that a 
matter before it is referable to arbi- 
tration, “shall on application of one 
of the parties stay the trial of the 
action until such arbitration has 
been had in accordance with the 
terms of the agreement... .”° Simi- 
larly, §4 of the FAA instructs federal 
courts to order arbitration to proceed 
“in accordance with the terms of the 
agreement” upon being satisfied that 
“the making of the agreement for 
arbitration or the failure to comply 
therewith is not at issue.”* Most state 
arbitration statutes contain similar 
provisions, such as FS. §682.03 (a 
court shall direct the parties to pro- 
ceed with arbitration in accordance 
with the terms of their arbitration 
agreement provided it is satisfied 
that no substantial issue exists as to 
the making of the agreement or ar- 
bitration provision). 

Against this legislative backdrop, 
the judiciary’s view of arbitration has 
“evolved from hostility to eager ac- 
ceptance.” Graham v. State Farm 
Mut. Auto. Ins. Co. , 565 A.2d 908, 910 
(Del. 1989). It is now weli settled that 
“any doubts concerning the scope of 
arbitrable issues should be resolved 
in favor of arbitration, whether the 
problem at hand is the construction 
of the contract language itself or an 
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allegation of waiver, delay or a like 
defense to arbitrability.” See Moses H. 
Cone Memorial Hosp. v. Mercury 
Constr. Corp., 460 U.S. 1, 103 S. Ct. 
942, n.34 (1983). Courts also have em- 
braced the view that absent the par- 
ties’ clear intent to the contrary, broad 
arbitration clauses, such as those re- 
quiring the arbitration of “any and all 
controversies” or “any dispute” relat- 
ing to or arising out of a particular 
agreement, will encompass all claims 
touching upon the subject matter of the 
contract, regardless “of the legal labels 
attached to them,” including statutory 
and tort claims. See Genesco, Inc. v. T. 
Kakiuchi & Co., Lid. ,815 F.2d 840, 846 
(2d Cir. 1987).5 

Although courts clearly favor arbi- 
tration, the judiciary also has recog- 
nized that arbitration statutes were 
motivated “first and foremost, by a 
congressional desire to enforce agree- 
ments into which the parties had 
entered,” Dean Witter v. Byrd, 105 S. 
Ct. at 1242, and that contracting par- 
ties are “at liberty to choose the 
terms under which they will arbi- 
trate.” Volt Info. Sciences, Inc. v. Board 
of Trustees of Leland Stanford Jr. 
Univ., 489 US. 468, 109 S. Ct. 1248 
(1989). It follows that in determin- 
ing whether a particular claim is ar- 
bitrable, the parties’ intentions, al- 
beit generously construed in favor of 
arbitrability, control, and courts will 
not force a party to submit to arbi- 
tration “a question which he did not 
intend to be so submitted.” GEN 
Constr. Co. v. Kirpatovsky, 181 So. 2d 
664, 667 (Fla. 3d DCA 1966). Rather, 
the parties may limit by contract the 
issues they will arbitrate, and struc- 
ture their arbitration agreement as 
they see fit. The FAA merely ensures 
that their agreement will be “en- 
forced according to its terms.” 
Mastrobuono v. Shearson-Lehman 
Hutton, Inc., 115 S. Ct. 1212 (1995). 


The Availability of Pre- 
arbitration Injunctive Relief 
Consistent with the legislative 
command to enforce arbitration 
agreements in accordance with their 
terms, courts uniformly have been 
receptive to judicial proceedings au- 
thorized or contemplated by the par- 
ties’ contract. For example, in Merrill 


} 
| 
i 
| 
| 
: 
3 | 
} 
} 
: 
! 
H 
4 
| 
te 


Lynch, Pierce, Fenner & Smith, Inc. v. 
Dutton, 844 F.2d 726, 727 (10th Cir. 
1988), Ms. Dutton, a former Merrill 
Lynch employee, executed an employ- 
ment agreement including a broad 
arbitration clause that recited: “I fur- 
ther consent to the issuance of a tem- 
porary restraining order or a prelimi- 
nary or permanent injunction to 
prohibit the breach of any provision 
of this contract, or to maintain the 
status quo pending the outcome of 
any arbitration proceeding which 
may be initiated.” 

When she allegedly violated the 
agreement by soliciting firm clients, 
Merrill Lynch obtained a temporary 
order enjoining her “from use of her 
customer lists and from soliciting 
those persons whom she had served 
while employed by Merrill Lynch.” Id. 
Rejecting the argument that the in- 
junction violated §3 of the FAA, the 
10th Circuit concluded that because 
the employment agreement specifi- 
cally authorized entry of such an or- 
der, and did not specify the appropri- 


ate forum for seeking temporary relief 
in the first instance, “Merrill Lynch’s 
resort to the district court was within 
its contractual rights.” Jd. at 728. Other 
courts faced with this contract provi- 
sion have reached the same conclusion. 
See, e.g., Merrill Lynch, Pierce, Fenner 
& Smith, Inc. v. Price, 1992 WL 356026 
(Del. Ch. 1989). 

Similarly, in Sauer-Getriebe KG v. 
White Hydraulics, Inc., 715 F.2d 348, 
349 (7th Cir. 1983), the court ad- 
dressed this issue in a dispute that 
arose when the defendant announced 
an intention to sell its assets. Claim- 
ing that it had a contractual entitle- 
ment to buy certain of the 
defendant’s manufacturing rights, 
plaintiff exercised its right to arbi- 
trate the dispute, and requested a 
preliminary injunction barring their 
transfer “until such time as the re- 
spective rights of the parties .. . are 
determined by arbitration.” Jd. Re- 
versing the district court’s denial of 
the injunction request, the Seventh 
Circuit emphasized that the opera- 


tive contract provided that all dis- 
putes would be settled by arbitration 
under the Rules of Conciliation and 
Arbitration of the International 
Chamber of Commerce. Jd. at 350. 
Those rules in turn provided that 
“the parties shall be at liberty to ap- 
ply to any competent judicial author- 
ity for interim or conservatory mea- 
sures, and they shall not by doing so 
be held to infringe the agreement to 
arbitrate.” Id. Since these rules ex- 
pressly authorized the requested in- 
terim judicial relief, the court held 
that plaintiff’s injunction request 
was not incompatible with its obli- 
gation to arbitrate. Id. To support its 
holding, the Sauer-Getriebe court 
cited Erving v. Virginia Squires Bas- 
ketball Club, 468 F.2d 1064 (2d Cir. 
1972), a case upholding an injunction 
that barred a professional athlete from 
playing for a team other than that of 
the plaintiff “pending the determina- 
tion of the dispute between the parties 
by arbitration.” Jd. at 1066. The con- 
tract in Erving expressly gave the em- 
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ployer the right to seek such injunc- 
tive relief. Id. at 1066, n.1. See also 
American Express Financial Advisors, 
Inc. v. Makarewicz, 122 F.3d 936 (11th 
Cir. 1997) (reversing district court’s re- 
fusal to maintain injunction proceed- 
ings expressly authorized by the terms 
of the parties’ arbitration agreement). 
While the agreements or incorpo- 
rated rules relied upon in these de- 
cisions expressly authorized the re- 
quested judicial relief, courts also 
have found authority for entertain- 
ing pre-arbitration injunction pro- 
ceedings in far less explicit contrac- 
tual language. For instance, in RGI, 
Inc. v. Tucker & Assoc., 858 F.2d 227 
(5th Cir. 1988), the parties’ agree- 
ment provided that “in the event a 
dispute is submitted for arbitration 
pursuant to this paragraph, this sub- 
contract shall continue in full force 
and effect until such decision is ren- 
dered.” Id. at 230. Affirming the dis- 
trict court’s issuance of an injunction 
compelling continued performance 
during the arbitration process, the 
Fifth Circuit held that “this bar- 
gained for provision clearly contem- 
plates that the status quo is to con- 
tinue pending arbitration.” Id. at 230. 
The court reasoned that through this 
contractual term the parties envi- 
sioned the use of the judiciary to pre- 
serve the arbitration proceedings, 
and found that “it was appropriate 
for the district court to issue the pre- 
liminary injunction to insure that the 
arbitration clause of the contract will 
be carried out as written.” Id. 
Similarly, in Peabody Coalsales Co. 
v. Tampa Electric Co., 36 F.3d 46, 47 
(8th Cir. 1994), the Eighth Circuit 
permitted pre-arbitration injunctive 
proceedings based upon the pertinent 
stipulation that “unless otherwise 
agreed in writing by Buyer and 
Seller, performance of their respec- 
tive obligations under this Agree- 
ment shall be continued in full by the 
parties during the dispute resolution 
process.” Noting that §4 of the FAA 
requires that the court direct the 
parties to arbitration “in accordance 
with the terms of the agreement,” the 
Peabody court found that in view of 
the parties’ agreement to continue 
performance during the arbitration, 
“an order compelling arbitration ‘in 


accordance with the terms of the 
agreement’ must necessarily include 
an order requiring continued perfor- 
mance.” Jd. Stated differently, when 
the contract requires continued per- 
formance during the arbitration pro- 
cess, “the court need only read the 
contract and order arbitration ac- 
cording to its provisions.” Id. 

Conversely, in Merrill Lynch, 

Pierce, Fenner & Smith, Inc. v. Hovey, 
726 F.2d 1286 (8th Cir. 1984), the 
Eighth Circuit found pre-arbitration 
judicial proceedings impermissible in 
light of the parties’ expansive and 
unqualified arbitration clause. Em- 
phasizing that the parties’ contract 
did not provide for or contemplate 
injunctive relief, the Hovey court ex- 
pressed the concern that “the judi- 
cial inquiry requisite to determine 
the propriety of injunctive relief nec- 
essarily would inject the court into 
the merits of issues more appropri- 
ately left to the arbitrator,” id. at 
1292, and held: 
[W]here the Arbitration Act is applicable 
and no qualifying contractual language 
has been alleged, the district court errs 
in granting injunctive relief. In doing so, 
we sustain not only the plain meaning of 
the statute but also the unmistakably 
clear congressional purpose that the ar- 
bitration procedure, when selected by the 
parties to a contract, be speedy and not 
subject to delay and obstruction in the 
courts. 

Like the Eighth Circuit in Hovey, 
and the Texas appellate court in 
McCollum, 666 S.W.2d 604, other 
courts, including the 10th Circuit, 
also spurned Merrill Lynch’s attempt 
to obtain a pre-arbitration injunction 
in cases where the operative agree- 
ment did not authorize or contem- 
plate such relief. See Merrill Lynch, 
Pierce, Fenner & Smith, Inc. v. Scott, 
No. 83-1480 (10th Cir., May 12, 1983) 
(unpublished order); Merrill Lynch, 
Pierce, Fenner & Smith, Inc. v. 
Shubert, 577 F. Supp. 406 (M.D. Fla. 
1983); Merrill Lynch, Pierce, Fenner 
& Smith, Inc. v. Thompson, 575 F. 
Supp. 978 (N.D. Fla. 1983). 

Each of the decisions discussed 
thus far are consistent with the fun- 
damental axiom that arbitration 
agreements should be enforced ac- 
cording to their terms. If parties 
choose to preserve a right to seek in- 
junctive relief pending arbitration, or 
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wish to ensure that their contractual 
relationship will remain intact until 
the arbitration process is concluded, 
they are “at liberty” to draft arbitra- 
tion agreements that authorize, or at 
least contemplate, pre-arbitration 
judicial intervention. Indeed, it ap- 
pears that Merrill Lynch, in reaction 
to the results in cases such as Hovey 
and McCollum, did exactly that. By 
the time Dutton and Price were de- 
cided, in 1988 and 1989 respectively, 
Merrill Lynch’s employment agree- 
ment specifically authorized the is- 
suance of an injunction “to prohibit 
any breach ... or to maintain the sta- 
tus quo pending the outcome of any 
arbitration proceeding which may be 
initiated.” Dutton, 844 F.2d at 727. 
In contrast to the approach taken 
by the Eighth Circuit (Hovey), the 
10th Circuit (Scott), and the other 
cases finding a contractual basis to 
be the sine qua non of a court’s abil- 
ity to issue pre-arbitration injunc- 
tions, most federal appellate courts 
sanction preliminary judicial inter- 
vention notwithstanding the pres- 
ence of an unqualified and expansive 
arbitration agreement. This majority 
trend commenced with the Second 
Circuit’s decision in Roso-Lino Bev- 
erage Distrib. Inc. v. Coca Cola Bot- 
tling Co., 749 F.2d 124 (2d Cir. 1984), 
a case wherein Coca-Cola attempted 
to terminate a distributorship agree- 
ment that required the arbitration of 
all disputes between the parties. Id. 
at 125. When the distributor moved 
for an injunction prohibiting the ter- 
mination, the district court concluded 
that the arbitration agreement di- 
vested it of the authority to grant the 
requested relief. Jd. The Second Cir- 
cuit reversed and summarily held 
that the arbitrable nature of the dis- 
pute did not “absolve the court of its 
obligation to consider the merits of a 
requested preliminary injunction.” 
Id. While the Roso-Lino court relied 
upon its earlier opinion in Erving, a 
case where the contract expressly 
authorized pre-arbitration injunctive 
relief, it did not mention Hovey, an 
opinion squarely on point that a sis- 
ter court decided only 10 months ear- 
lier. Nor did the Roso-Lino court dis- 
cuss the relevant provisions of, or the 
policies underlying, the FAA. 
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Four months after Roso-Lino was 
decided, the Fourth Circuit also ad- 
dressed the issue of whether courts 
have the ability to issue pre-arbitra- 
tion injunctions absent contractual 
authority. Unlike the Second Circuit, 
it did address Hovey and the relevant 
provisions of the FAA. The court then 
expressly declined to follow Hovey, 
and held that “under certain circum- 
stances, a district court has the dis- 
cretion to grant one party a prelimi- 
nary injunction to maintain the 
status quo pending the arbitration of 
the parties’ dispute.” Merrill Lynch, 
Pierce Fenner & Smith, Inc. v. Brad- 
ley, 756 F.2d 1048, 1052 (4th Cir. 
1985). 

Bradley also involved a dispute be- 
tween Merrill Lynch and one of its 
former account executives. Merrill 
Lynch brought the action and moved 
for the entry of an injunction to pre- 
vent Bradley from “using Merrill 
Lynch’s records and soliciting Merrill 
Lynch’s clients.” Id. at 1050. The dis- 


goes platinum. 


4 ways to order 
US. Law Week FREE! 
1. MAIL to: 
The Bureau of National Affairs, Inc. 
Attn. Kathy Kiang 
1250 23rd Street N.W., Suite 4324M 
Washington, DC 20037 


2. FAX to 202-785-7102 or 


3. CALL toll-free 1-800-372-1033 and 
mention the code LWXX581C3 


The gold standard 
of legal information 


Law Week 


A tradition for the 2Ist century. 


trict court granted the requested in- 
junction and ordered expedited arbi- 
tration. Jd. The appeal of the district 
court’s order granting that motion 
squarely presented the issue of 
whether §3 of the FAA “precludes a 
district court from granting an in- 
junction to preserve the status quo 
pending the arbitration of the par- 
ties’ dispute.” Jd. at 1051. Conclud- 
ing that it did not, the Bradley court 
first focused on the language of §3 
itself, pointing out that the statute 
only commands a district court to 
stay the “trial of the action.” Observ- 
ing that “Congress knows how to 
draft a statute which addresses all 
actions within the judicial power,” 
citing as an example the federal Anti- 
Injunction Act, which, with narrow 
exceptions, bars district courts from 
enjoining state “proceedings,” id. at 
1052, n.3, the Bradley court found 
that nothing in the FAA’s legislative 
history suggested that the word 
“trial” in §3 should be“given a mean- 


ing other than its common and ordi- 
nary usage: the ultimate resolution 
of the dispute on the merits.” Jd. The 
court then reasoned that Congress 
would not have “enacted a statute 
intended to have the sweeping effect 
of stripping the federal judiciary of 
its equitable powers in all arbitrable 
commercial disputes without under- 
taking a comprehensive discussion 
and evaluation of the statute’s effect,” 
and held that §3 of the FAA did not 
preclude courts from issuing injunc- 
tions in arbitrable matters, “if the 
enjoined conduct would render the 
arbitration process a hollow formal- 
ity.” Id. at 1052-1053. This would oc- 
cur in instances where the arbitral 
award “could not return the parties 
substantially to the status quo ante.” 
Id. at 1053-54. The court opined that: 
“We think that our decision will fur- 
ther, not frustrate, the policies under- 
lying the Federal Arbitration Act. In 
this case preliminary injunctive re- 
lief pending arbitration furthers con- 
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gressional policy by ensuring that the 
dispute resolution would be a mean- 
ingful process... .” Jd. at 1054. 

Since Roso-Lino and Bradley were 
decided, the federal Courts of Appeals 
for the First, Third, Sixth, Seventh, and 
Ninth circuits have aligned themselves 
with the Second and Fourth circuits, 
and held that pre-arbitration judicial 
proceedings are permissible notwith- 
standing a lack of contractual author- 
ity. See Teradyne, Inc. v. Mostek Corp., 
797 F.2d 43 (1st Cir. 1986) (district 
court can grant injunctive relief in an 
arbitrable dispute, provided the pre- 
requisites for injunctive relief are sat- 
isfied); Ortho Pharmaceutical Corp. v. 
Ameen, Inc., 882 F.2d 806 (3d Cir. 1989) 
(arbitration act does not divest district 
court of subject matter jurisdiction to 
enter injunctive relief in arbitrable 
case); Performance Unlimited, Inc. v. 
Questar Publishers, Inc., 52 F.3d 1373 
(6th Cir. 1995) (district court may en- 
ter injunctive relief pending arbitra- 
tion provided traditional prerequisites 
are satisfied); Merrill Lynch, Pierce, 
Fenner & Smith, Inc. v. Salvano, 999 
F.2d 211 (7th Cir. 1993) (extending 
Sauer-Getriebe to cases where agree- 
ment is silent on ability to obtain in- 
junctive relief); PMS Distrib. Co., Inc. 
v. Huber & Suhner, A.G., 863 F.2d 639 
(9th Cir. 1988) (§4 of the FAA does not 
strip district court of authority to grant 
writ of possession pending the outcome 
of arbitration). 

Like the Fourth Circuit, most of 
these courts have found that the con- 
gressional desire to enforce arbitration 
agreements “would frequently be frus- 
trated if the courts were precluded 
from issuing preliminary injunctive 
relief to preserve the status quo pend- 
ing arbitration and, ipso facto, the 
meaningfulness of the arbitration pro- 
cess,” Teradyne, 797 F.2d at 51, and 
have concluded that injunction pro- 
ceedings reinforce rather than detract 
from “the policy of theArbitrationAct.” 
Id. This majority view was followed by 
the only Florida appellate court to ad- 
dress this issue. Korn v. Ambassador 
Homes, Inc., 546 So. 2d 756 (Fla. 3d 
DCA 1989). 


Analysis of Competing Views 
While protecting the “meaningful- 
ness of the arbitration process” is a 
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parties trade the 
procedures and 

opportunity for 
courtroom review for 
the simplicity, 
informality, and 
expedition of arbitration. 


noble goal, this author believes that 
the rationale underlying decisions 
sanctioning pre-arbitration judicial 
proceedings that are not contractu- 
ally authorized or contemplated is 
fundamentally flawed. Initially, the 
rationale that pre-arbitration injunc- 
tions are consistent with the express 
terms of the FAA because §3, read 
literally, commands only a stay of the 
“trial of the action,” and not a “stay” 
of preliminary injunctions or other 
pre-trial proceedings, runs counter to 
the edict that the FAA must be liber- 
ally construed to carry out Congress’ 
intent. Carrying out Congress’ objec- 
tive of enforcing arbitration agree- 
ments, courts have steadfastly re- 
fused to adopt narrow and restrictive 
interpretations of the FAA’s provi- 
sions. For example, while §3 refers 
only to cases “in any of the courts of 
the United States,” it is recognized 
that its stay provision applies with 
equal force in state court. See Moses 
Cone, 103 S. Ct. 942, n.34. Likewise, 
while §4 only provides for an order 
compelling arbitration when a fed- 
eral district court would have juris- 
diction of the underlying dispute, it 
is acknowledged that this provision 
embodies a federal policy to be vin- 
dicated by, and enforced in, state 
courts. Jd. at n.32. Finally, and more 
to the point, the argument that §3 
should be applied literally so as to 
permit the continuation of proceed- 
ings that fall short of, as the Bradley 
court put it, “the ultimate resolution 
of the dispute on the merits,” 756 F.2d 
at 1052, has repeatedly been rejected 
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for good reason. See, e.g., Suarez- 
Valdez v. Shearson Lehman /Ameri- 
can Express, Inc. 858 F.2d 648 (11th 
Cir. 1988) (district court erred in re- 
fusing to stay discovery pending ar- 
bitration); Corpman v. Prudential- 
Bache Securities, Inc., 907 F.2d 29 (3d 
Cir. 1990) (same). Acceptance of this 
myopic approach would license 
courts to issue all types of pre-trial 
orders no matter how outcome deter- 
minative. This result clearly would 
be repugnant to the spirit and letter 
of the FAA. 

Aside from being based upon a 
narrow and restrictive reading of §3, 
the majority view also rests upon two 
faulty premises: the first being that 
parties to an arbitration agreement 
are incapable of negotiating for, and 
contractually preserving, the right to 
obtain pre-arbitration judicial relief; 
the second being that arbitrators are 
incapable of efficiently adjudicating 
preliminary injunction requests. 

As evident from the decisions pre- 
viously discussed, parties know how 
to draft arbitration agreements that 
include the right to seek preliminary 
injunctive relief, and they are of 
course “at liberty” to do so since the 
FAA ensures that arbitration agree- 
ments will be enforced as written. 
Volt, 109 S. Ct. at 1252. When the 
parties either consciously or inad- 
vertently fail to provide themselves 
with contractual authority to resort 
to the judiciary, courts should not 
relieve them of this failure by “allow- 
ing one party to ignore the contract 
and resort to the courts.” Southland 
Corp. v. Keating, 465 U.S. 1, 1045S. Ct. 
852. 

By agreeing to arbitrate, parties 
trade “the procedures and opportu- 
nity for review in the courtroom for 
the simplicity, informality, and expe- 
dition of arbitration,” Mitsubishi 
Motors Corp. v. Soler Chrysler-Ply- 
mouth, Inc., 473 U.S. 614, 628 (1985), 
or, as one court recently described it, 
“a party's choice to accept arbitration 
entails a trade-off.” Generica Limited 
v. Pharmaceutical Basics, Inc., 1997 
U.S. App. LEXIS 26987 (7th Cir. 
1997). Arbitration is a contractual 
compromise wherein both sides for- 
feit rights they would otherwise pos- 
sess in a judicial forum, such as a) 
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the right to a trial by jury; b) the right 
to engage in discovery to the extent 
permitted under the rules of civil 
procedure; c) the right to insist upon 
use of the rules of evidence; d) the 
right to demand literal compliance 
with rules of law; and e) as a practical 
matter, the right to appellate review. 
Arbitration, of course, is a matter of 
contract, and by executing expansive 
and unqualified arbitration agree- 
ments the parties voluntarily forgo 
those rights in exchange for the per- 
ceived benefits to be derived through 
alternative dispute resolution. 

Many of the judicial benefits par- 
ties forgo by agreeing to arbitrate are 
certainly no less substantial, and of- 
ten more substantial, than the right 
to request injunctive relief. Courts 
should not relieve one party from its 
decision to waive any of these rights, 
including whatever rights they would 
have — but for their agreement to 
arbitrate — to seek an injunction to 
preserve the status quo. This is es- 
pecially so when one considers the 


fact that, unlike a trial by jury, or ap- 
pellate review, the arbitrators them- 
selves can consider and, if appropri- 
ate, grant a motion for preliminary 
injunctive relief. See, e.g., Gilmer v. 
Interstate / Johnson Lane Corp., 500 
U.S. 20 (1991) (arbitrators have au- 
thority to fashion broad equitable 
relief). See alsoAmerican Arbitration 
Association Commercial Arbitration 
Rule 34.° If the parties themselves 
have failed to include the right to 
seek injunctive relief in their agree- 
ment, a court should not do it for 
them. As the Seventh Circuit Court 
of Appeals put it in Champ v. Siegel 
Trading Co., Inc., 55 F.3d 269, 275 
(7th Cir. 1995) (citations omitted), 
albeit in a different context: 


The parties’ arbitration agreement 
makes no mention of class arbitration. 
For a federal court to read such a term 
into the parties’ agreement would “dis- 
rupt[] the negotiated risk/benefit alloca- 
tion and direct[] [the parties] to proceed 
with a different sort of arbitration. We 
thus adopt the rationale of several other 
circuits and hold that section 4 of the FAA 
forbids federal judges from ordering class 


arbitration where the parties’ arbitration 
agreement is silent on the matter. 


Or, as the 11th Circuit Court of 
Appeals stated, “parties may negoti- 
ate for and include provisions for con- 
solidation of arbitration proceedings 
in their arbitration agreement, but 
if such provisions are absent, federal 
courts may not read them in.” Pro- 
tective Life Ins. Corp. v. Lincoln Nat'l 
Life Ins. Corp., 873 F.2d 281 (11th Cir. 
1989). This reasoning applies with 
equal force to the question at hand. 
If parties wish to include the right to 
seek judicial injunctions in their 
agreement, they should do so explic- 
itly. Compare, Raytheon Co. v. Auto- 
mated Business Systems, Inc., 882 
F.2d 6, 12 (1st Cir. 1989) (“parties 
that do wish arbitration provisions 
to exclude punitive damages claims 
are free to draft agreements that do 
so explicitly”). 

Finally, from a policy standpoint, 
allowing courts to entertain pre-ar- 
bitration injunction proceedings 
“risks a plunge into judicial control 
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over arbitration,” see Suarez-Valdez, 
858 F.2d at 649, and runs counter to 
the FAA’s goal of “moving the par- 
ties to arbitration as quickly as pos- 
sible and, thus, as inexpensively as 
possible to the resources of the fed- 
eral court system.” Merrill Lynch, 
Pierce, Fenner & Smith v. Shubert, 
577 F. Supp. 406, 407 (M.D. Fla. 
1983). Though it is well settled that 
courts should not decide a contrac- 
tual dispute relegated to arbitration, 
consideration of a request for pre- 
liminary injunction often results in 
a mini-trial to determine whether the 
moving party has a substantial like- 
lihood of prevailing in the case.’ In 
adjudicating the probability of the 
movant’s success on the merits, the 
court must hear, and pass upon, fac- 
tual issues subject to arbitration. 
This results in a significant risk that 
the arbitrators will be unduly influ- 
enced by the judicial findings reached 
at the preliminary injunction stage, 
despite the fact that in theory any 
such preliminary findings are non- 
binding. Preliminary injunction pro- 
ceedings also are inconsistent with the 
parties’ desire to substitute “the sim- 
plicity, informality and expedition of ar- 
bitration for court procedures.” 
Mitsubishi, 473 U.S. at 628. Because 
preliminary injunction proceedings are 
in many cases the equivalent of an 
expedited trial on the merits, permit- 
ting them can also often subject the 
parties to the time consuming and ex- 
pensive discovery they bargained to 
avoid. 


Conclusion 

Valid arguments certainly can be 
made in support of allowing courts 
to issue pre-arbitration injunctions 
notwithstanding the existence of an 
expansive and unqualified arbitra- 
tion agreement. This author never- 
theless believes that the rationale 
underlying the minority view is far 
more persuasive, both from a policy 
and a practical standpoint. A refusal 
to sanction judicial intervention in 
the teeth of an unqualified agree- 
ment to arbitrate also places the bur- 
den of deciding this disputed ques- 
tion on the parties. If they wish to 
preserve their right to seek judicial 
injunctive relief in arbitrable dis- 


putes, they can do so contractually. 
If they do not, they should be held to 
their unqualified agreement to arbi- 
trate all issues, including any request 
for injunctive relief. Such a uniform 
rule would encourage parties to ad- 
dress this issue in their arbitration 
agreements. It would also prevent 
forum shopping since the ability to 
obtain this extraordinary and poten- 
tially outcome-determinative remedy 
would not depend upon the location 
of the court deciding the question. 


1 The Federal Arbitration Act is codi- 
fied at 9 U.S.C. §§1 et seg. Section 2 of 
the Act provides that any agreement to 
arbitrate in any maritime transaction or 
a contract evidencing a transaction in- 
volving interstate commerce . . . shall be 
valid, irrevocable, and enforceable ... .” 
Id. 

2 Although many states have legislated 
in the field of arbitration, the FAA has 
created a body of federal substantive law 
applicable to any agreement within its 
scope and, when applicable, the Act con- 
trols proceedings in both federal and state 
courts. Southland Corp. v. Keating, 465 
U.S. 1 (1984). 

3 Section 3 of the FAA provides: 

“If any suit or proceeding be brought in 
any of the courts of the United States 
upon any issue referable to arbitration 
under an agreement in writing for such 
arbitration, the court in which such suit 
is pending, upon being satisfied that the 
issue involved in such suit or proceeding 
is referable to arbitration under such an 
agreement, shall on application of one of 
the parties stay the trial of the action 
until such arbitration has been had in 
accordance with the terms of the agree- 
ment, providing the applicant for the stay 
is not in default in proceeding with such 
arbitration.” 

4 Section 4 of the FAA in pertinent part 
provides: 

“A party aggrieved by the alleged failure, 
neglect, or refusal of another to arbitrate 
under a written agreement for arbitra- 
tion may petition any United States dis- 
trict court which, save for such agree- 
ment, would have jurisdiction under Title 
28, in a civil action or in admiralty of the 
subject matter of a suit arising out of the 
controversy between the parties, for an 
order directing that such arbitration pro- 
ceed in the manner provided for in such 
agreement. The court shall hear the par- 
ties, and upon being satisfied that the 
making of the agreement for arbitration 
or the failure to comply therewith is not 
in issue, the court shall make an order 
directing the parties to proceed to arbi- 
tration in accordance with the terms of 
the agreement. The hearing and proceed- 
ings, under such agreement, shall be 
within the district in which the petition 
for an order directing such arbitration is 
filed. If the making of the arbitration 
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agreement or the failure, neglect, or re- 
fusal to perform the same be in issue, the 
court shall proceed summarily to the trial 
thereof.” 

5 See, e.g., Gilmer v. Interstate /Johnson 
Lane Corp., 500 U.S. 20 (1991) (age discrimi- 
nation claim); Shearson/American Express, 
Inc. v. McMahon, 482 US. 220 (1991) (Securi- 
ties Exchange Act and RICO claims); 
Mitsubishi Motors Corp. v. Soler Chrysler-Ply- 
mouth, Inc., 473 U.S. 614 (1985) (antitrust 
claims); Folkways Music Publishers, Inc. v. 
Weiss, 989 F.2d 108 (2d Cir. 1993) (copyright 
claims); Richardson Greenshields Sec., Inc. v. 
McFadden, 509 So. 2d 1212 (Fla. 2d D.C.A. 
1987) (claim involving violation of state wire- 
tap statute). 

§ Such an arbitration order, like any ar- 
bitration award, could be confirmed or va- 
cated by an appropriate court of compe- 
tent jurisdiction. 

7 In some cases where courts have sanc- 
tioned the issuance of preliminary injunc- 
tions, the circumstances presented did 
not require an adjudication of the issues 
subject to arbitration. See, e.g., Erving v. 
Virginia Squires Basketball Club, 468 
F.2d 1064 (2d Cir. 1972) (court precluded 
basketball player from changing teams 
pending the arbitration, without exam- 
ining the merits of the underlying dis- 
pute); Peabody Coalsales Co. v. Tampa 
Electric Co., 36 F.3d 46 (8th Cir. 1994) 
(order requiring parties to continue their 
contractual relationship pending arbitra- 
tion did not require that court become 
entangled in the merits of the underly- 
ing case). In other cases, however, the 
court for all intents and purposes decided 
the case during the injunction proceed- 
ings. See, e.g., Teradyne Inc. v. Mostek 
Corp, 797 F.2d 43 (1st Cir. 1986) (court 
engaged in “a detailed exposition of the 
facts” in order to determine the movant’s 
likelihood of success on the merits); Per- 
formance Unlimited, Inc. v. Questar Pub- 
lishers, Inc., 52 F.3d 1373 (6th Cir. 1995) 
(court extensively weighed the underly- 
ing facts and reached conclusions regard- 
ing the merits of the case). While the dan- 
ger of courts delving into the merits, and 
improperly influencing the arbitrators, is 
present only in the latter situation, par- 
ties who wish to ensure that their con- 
tractual relationships will continue pend- 
ing an underlying arbitration are again 
free to contract for that protection, as 
some have done. See RGI, Inc. v. Tucker 
& Assoc., 858 F.2d 227 (5th Cir. 1988); 
Peabody, 36 F.3d 46; Erving, 468 F.2d 
1064. 


Michael A. Hanzman is a share- 
holder in the Miami law firm of Hanzman 
Criden Korge Chaykin Ponce & Heise, PA. 
Mr. Hanzman concentrates his practice in 
handling complex commercial litigation 
and securities matters, including class 
actions and commercial and securities 
arbitration. 
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What Judges Can About 
Legal Professionalism 


by Justice Randall T. Shepard 


e lawyers rightly perceive that over the last 

few decades our profession has increasingly 

fallen under the sway of economic pressures 

and practices akin to those experienced by 
regular business enterprises. This trend has prompted a 
prolonged period of self-examination about our role as pro- 
fessionals. There is widespread interest in efforts to re- 
build our tattered collegiality, and much of the discussion 
focuses on what judges can do. The answer is: less than 
the whole task and more than we suspect. 

The law profession pays careful attention to the sub- 
stantive law explicated by courts but scant notice to courts’ 
institutional role as standard-bearers for the profession. 
Many reasons might account for this dearth in attention 
to the full scope of judges’ work. One may be that judges, 
idealized in our society as blind and neutral arbiters, gen- 
erally do not bring attention to ourselves. Judges strive to 
do justice, but we reveal little about how we function. 
Practicing attorneys, on the other hand, tend to be most 
concerned with their clients’ pursuit of discrete outcomes, 
and thus they are not as focused on the work of judges 
beyond rules and holdings that affect their practice.' 

Perhaps most importantly, the public at large possesses 
only a general understanding of what judges do. I believe 
that most people hold judges in high esteem,” but without 
much understanding of the depth and scope of our work. 
We are sometimes assaulted in the public press, where 
some folks complain that we are unelected revolutionar- 
ies who rewrite the Constitution,® while others call us 
klansmen in black robes‘ who reinforce society’s existing 
power structure. Whatever the reasons that the work of 
judges is so poorly understood, that reality should be cause 
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for concern by anyone worried about professionalism in 
the practice of law. 

Judges can be and ought to be key figures in maintain- 
ing integrity and professionalism in the practice of law. 
While most public policy is made in other branches of gov- 
ernment, we are responsible for making policy in one vi- 
tal area: setting the standards for the way law is prac- 
ticed. Judges write rules of procedure and professional 
responsibility, and lawyers and nonlawyers alike look to 
judges for models of integrity, civility, and professional- 
ism.° Still, the profession, the bench, and the academy have 
largely failed to articulate a clear judicial role. More thought 
must be devoted to the full scope of judicial responsibility. 
This essay is an attempt to advance the discussion. 

My thoughts about the role of judges are organized in 
three parts. Part one considers the role courts play in the 
first layer of legal education. From the Socratic dialogue 
to the teaching of legal writing, law students are initiated 
into the profession by reading the work product of appel- 
late courts. Can judges do more to inculcate high levels of 
professionalism in the preparation of lawyers? Undoubt- 
edly the answer is yes. Part two examines judges’ work in 
our institutional role. From the judge as rulemaker and 
disciplinarian to the judge as lawyer, there are countless 
opportunities for the judiciary to promote professional in- 
tegrity. Part three explores the relationship of judges to 
people and organizations in the path of law reform. The 
American Bar Association, state and federal judicial con- 
ferences, the Federalist Society, academia, and the coordi- 
nate branches of government bring together people con- 
cerned about both the state of law and the practice of law. 
Each body approaches the discussion with differing pri- 


2 
| 
H 
| 
| 
as { 
| 
i 
} 
) 
4 
= 


orities, and judges must actively par- 
ticipate in this discussion. 


Judicial Role in Preparing 
Professional Lawyers 

For all the talk about reinventing 
legal education for global life in the 
next millennium, new lawyers enter 
the guild with an introduction to sub- 
stantive legal topics that would suit 
William Blackstone just fine. The 
first year of law school is still largely 
dedicated to the strange and decid- 
edly unfriendly task of “learning to 
think like a lawyer.” We hear this 
from the very beginning as students, 
and, as lawyers, we tend to look back 
at the experience and think, “Well, 
that’s the way it’s done.” Thus, when 
a student walks into a law school for 
the first time, he or she is likely to 
be greeted with an orientation pro- 
cess that features speakers who dis- 
cuss topics such as briefing cases, 
classroom preparation, study groups, 
and maintaining a balanced personal 
life. It is also likely that a dean or 
esteemed member of the faculty will 
deliver a speech emphasizing the tra- 
ditions of high ethics and public ser- 
vice that mark the profession’s 
heritage. When orientation ends, stu- 
dents wade into the competitive wa- 
ters of law study, unaware that they 
have begun the process of assimilat- 
ing professional norms, ethics, and 
values many months before they re- 
ceive the feedback of their first 
grades. 

Lessons learned in the rigors of 
competition come early. Most stu- 
dents dread the Socratic dialogue, 
but a few confident “gunners” are 
willing to test their oral skills. These 
folks make everyone else nervous. 
Soon, whatever balance one enjoyed 
in life before law school has dissolved 
into an intense effort merely to keep 
up or not to be outdone. Meanwhile, 
as many students prepare in the hope 
of not being noticed by the professor, 
they begin to discover that under- 
standing the cases is much easier 
when a commercial study aid or an 
upperclassman’s old outline is used 
to underscore the“black-letter” rules. 
Far too easily, competition leads to 
outcome-based thinking, craft gives 
way to expedience, and the process 


of learning to think like a lawyer 
takes hold in unintended ways. 

I paint this picture as a primary 
image because it highlights the point 
that professionalism begins at the 
beginning.® From the first moment a 
student steps through the law school 
door, he or she begins to lay the foun- 
dation of a professional reputation. 
Moreover, he or she likely does this 
amid the fiercest academic competi- 
tion ever encountered. 

Defining the nature of this experi- 
ence tends to shape the sort of bud- 
ding young practitioners sent out 
from law school. We have largely as- 
signed the task of devising the expe- 
rience to law faculty. Just about ev- 
erybody else, from trustees to alumni 
to public officials, play only periph- 
eral roles. 

How can judges fit into this equa- 
tion? As Dean Anthony Kronman of 
Yale Law School points out, the first 
way law students are taught to think 
like lawyers is by reading and dis- 


cussing judicial opinions.’ Dean 
Kronman adds that students are 
both trained to predict what judges 
will do when faced with various types 
of facts and disputes and encouraged 
“to accept the judge’s perspective as 
the central and defining one for the 
profession as a whole.”* This suggests 
a law faculty more adulatory than 
the one I remember, but it is certainly 
true that judges are held up as mod- 
els to law students and thus exert a 
substantial amount of influence over 
the academic and normative process 
that law students undergo. Judges 
occupy this central position simply 
because it comes with the territory. 
And so the question transforms itself: 
What more can judges do to shape 
the normative development of our 
aspiring lawyers? 

As a primary matter, judges must 
maintain the highest standards in 
the practice of crafting opinions. The 
best example of judicial responsibil- 
ity is the manner of executing the ju- 
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dicial duty. The gravity of deciding 
what is right and wrong, true and 
untrue, is heavy, and it must be 
treated as so. It is the responsibility 
of the courts to ensure that ours is a 
nation of laws, not persons.® Expli- 
cation of the law, even when in dis- 
sent, cannot be personal, political, or 
preferential, lest the rule of law be 
undermined. 

All of us appreciate good writing, 
but judicial opinions and orders are 
not literature. At the end of the day, 
real people with rights and respon- 
sibilities will be affected, and they 
must be made to believe that the re- 
sult was the product of serious en- 
deavor. Cute phrases and gratuitous 
put-downs of attorneys or other 
judges leave readers with little more 
than an impression that the court re- 
jected the attorney or the client, not 
that its decision is grounded in the 
law or evidence.’® Misplaced whimsy 
and humor in judicial opinions belie 
the weightiness of the judicial act 
and thus demean the judiciary. We 
are not in a contest to determine the 
wittiest lawyer or judge. The highest 
courts, and thus the judges that oc- 
cupy them, set the tone for all attor- 
neys practicing in the jurisdiction. 
Appellate judges must accept the re- 
sponsibility of being role models even 
in their writing, for lawyers and stu- 
dents will in some part measure 
themselves according to our ex- 
ample.'! 

With respect to law schools, judges 
ought to invite themselves to partici- 
pate with law faculty in planning an 
ethics curriculum that does more 
than prepare students for the 
Multistate Professional Responsibil- 
ity Exam (MPRE). That is, we can 
help schools design a pervasive cur- 
riculum” in which students both fo- 
cus on the Code of Professional Re- 
sponsibility or the Model Rules of 
Professional Conduct and tackle 
ethical issues in every course they 
take and test their ethical decision- 
making skills while cushioned by the 
academy.’ Judges at all levels can be 
party to this effort. Indeed, trial 
judges may be best situated to per- 
form this role because they can re- 
late real problems that attorneys 
practicing in their courts encounter. 


Cute phrases and 
gratuitous put-downs 
leave readers with an 

impression that the 
court rejected the 
attorney or the client, 
not that its decision is 
grounded in the law. 


This may seem like a modest sugges- 
tion at first blush, but there is noth- 
ing easy about influencing curricu- 
lum from the outside. Judges must 
take responsibility for bringing the 
profession’s needs to the academy’s 
table when curriculum planning is 
underway.’ 

Second, judges must take their ex- 
perience to the students. By this I 
mean judges should be willing to 
speak during orientation to incoming 
first year students and to speak on 
other occasions throughout the year.’ 
Most student organizations are cease- 
lessly, but often cluelessly, on the look- 
out for speakers. Let the dean of a 
nearby law school know that you are 
willing to take the time to talk with 
students about law, the practice, and 
the judiciary, and you will find that you 
can shape the ethical paradigm that 
students are learning. 

One need only briefly consider ju- 
dicial participation with faculty on a 
panel such as Law as the Embodi- 
ment of Truth or Policy from the 
Common Law to the Crits to appre- 
ciate the value of such participation. 
The judge’s explanation about law as 
a set of rules or placeholders around 
which people order their lives and 
conduct their business may do more 
to clarify the need for certainty in the 
judicial response to disputes than 
any other lecture on the topic. Judges 
work at divining principles in order 
to define the rules of decision, i.e. , the 
law, and can reinforce the practical 
roles of precedent and legislation in 
interpreting law.’ The way a judge 
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executes the responsibility of articu- 
lating rules and then applying them 
to the facts in evidence is the model 
for all practitioners. By extension, the 
way a judge lives and executes his or 
her responsibility is also a model for 
a society that respects the rule of law. 
Explaining this to students, and for 
that matter, to practicing lawyers, is 
a potent way to illuminate the high- 
est goals of professionalism. 

Third, judges ought to give stu- 
dents a chance to see them work up 
close through internships and sum- 
mer clerkships. Spending time with 
a judge on the judge’s turf is a very 
powerful way for a student to hear a 
call to the bench or other high- 
minded public service. A student who 
is serious about such aspirations is 
likely to develop a keen sense of pro- 
fessional excellence and integrity, 
which in turn will be passed on to the 
academy and the bar. The cost of such 
student programs is modest, though 
they do require some effort by the 
judge. Interns who have worked for 
me over the last two years have im- 
proved my efficiency and allowed me 
to tackle several important adminis- 
trative projects. More importantly, 
the experience of being part of the 
court for a semester has apparently 
left positive, indelible impressions on 
every one of the interns. 

A fourth way judges can make a 
real impact on students is to teach a 
course in law. Professional responsi- 
bility, jurisprudence, trial practice, 
and state constitutional law are per- 
fect arenas for judges to highlight the 
best professional practices. My law 
clerks have often told me that the 
classes they took in which a judge 
served as an adjunct professor were 
among the most effective and enjoy- 
able in law school.’’ The reason is 
clear: Judges exercise real responsi- 
bility in these fields every day. A 
judge’s insights thus reveal much of 
what is proper and good about the 
practice of law. Students eager to be 
a part of applying law inevitably ap- 
preciate the explication of the law by 
people so regularly engaged in it. 

The long and short of this sugges- 
tion is that judges should try to make 
interaction with students part of 
their regular work plan.'* Judges 
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should speak to students about the 
principles we are charged with ap- 
plying. Discussions with judges about 
the rule of law or the responsibility 
that comes with being called “coun- 
sel” can strike chords with students 
in ways that no teacher can. Law stu- 
dents, especially first year students, 
need reassurance about the profes- 
sion of law. The more that judges 
reach law students and demystify the 
practice of law, assuring them that 
there is plenty of opportunities for 
good lawyers who work hard and play 
by the rules, the more likely students 
are to aspire to higher levels of prac- 
tice and professionalism. 


Professional Conduct and 
Institutional Responsibility 
Judges are largely adjudicators, 
but they also play important regula- 
tory and institutional roles. Judges 
craft rules that foster the efficient ad- 
ministration of justice and they in- 
terpret and enforce norms defined in 
the controlling Code of Professional 
Responsibility. This role is both sub- 
stantive and regulatory, and it 
thrusts upon the judge the duty of 
controlling, to some degree, the con- 
duct of lawyers. Judges are also 
gatekeepers to the profession insofar 
as they play important roles in main- 
taining the competence, character, 
and fitness of attorneys within their 
jurisdiction. Another institutional 
aspect of being a judge is the special 
place we occupy in bar associations 
and inns of court, where we can stay 
connected to our fellow lawyers, and 
where we can maintain a dialogue on 
professionalism with practitioners. 
The different ways in which judges 
approach legal professionalism as 
adjudicators and as regulators has 
been well explored in a recent assess- 
ment of malpractice and disciplinary 
cases of the Georgia appellate courts 
published in the Mercer Law Re- 
view.'* The author notes that a court’s 
two primary functions are “the nor- 
mal judicial function” and the “regu- 
lation of the legal profession.””° 
While these functions share some 
governing norms, the author explains 
that each function may emphasize 
them differently.” Moreover, in some 
contexts, one function may not apply 


the governing norms of the other 
function at all.”? On one hand, the 
regulatory function relies on “good 
lawyer” norms as authority for re- 
solving some cases of lawyer miscon- 
duct, and, on the other hand, the ad- 
judicatory function relies on common 
law norms to resolve client claims 
against attorneys.” The author cites 
cases in which a client’s “absolute 
right” to terminate representation is 
at issue and the regulatory norm is 
utilized to override contract norms,” 
and cases in which the judicial func- 
tion overrides regulatory norms so 
that no action for malpractice lies 
when the elements of a tort are not 
shown, even though an attorney has 
violated the Code of Professional Re- 
sponsibility.> The author correctly 
concludes that there is not a single 
principle guiding such cases, but that 
there is a common thematic thread: 
The appellate courts of Georgia use 
institutional muscle to extract higher 
standards of conduct from the bar.” 


Perhaps the simple statement, drawn 
from Chief Justice Benham’s discus- 
sion of professionalism in a divorce 
case, best exemplifies this trend: 
“(W]e should expect more of lawyers 
than mere compliance with legal and 
ethical requirements.”2” 

I applaud this kind of scholarship, 
for it brings into focus the dynamic 
tension running through judicial 
regulation of the profession. Like- 
wise, I applaud the justices of the 
Georgia Supreme Court for their 
commitment to professional respon- 
sibility. There are certainly numer- 
ous opportunities for trial and appel- 
late judges to regulate the practice 
of law in ways that lift the profes- 
sion. Reminding attorneys in the 
heat of battle of the higher values 
that should command our allegiance 
is an important tool that judges can 
use to reinforce civility and profes- 
sionalism.”® 

Judges can also raise professional 
standards by working with the prac- 
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ticing bar to develop rules and pro- 
cedures that enhance civility among 
lawyers in the truth-seeking process. 
Attorneys have long been considered 
officers of the court?’ and thus share 
with judges some measure of respon- 
sibility for the administration of jus- 
tice. We are in this light all a part of 
“the court,” with a shared institu- 
tional interest in elevating profes- 
sional norms. For this partnership to 
be effective, however, judges must 
accept leadership and engage the bar 
in the process. As then Chief Judge 
Cardozo put it, “[i]f the house is to be 
cleaned, it is for those who occupy 
and govern it, rather than for strang- 
ers, to do the noisome work.”*° 

The admission process is also an 
important place where judicial lead- 
ership matters. In most states, ad- 
mission to the bar is governed di- 
rectly by the state’s high court, and 
judges are usually involved in deter- 
mining an applicant’s character and 
fitness to practice law. Unfortunately, 
we sometimes fall short in our obli- 
gations to test character and commu- 
nicate values during the character 
and fitness interview. Judges are 
largely responsible for whether these 
inquiries effectively sort out the bad 
apples or are simply much motion 
with little impact. On this topic, a 
little influence from the trenches will 
affect the admissions program at the 
stage at which the admitting bodies 
take action. Trial judges have knowl- 
edge of the character and competence 
of the bar in their jurisdiction. Em- 
ployment of that judicial knowledge 
in bar admissions will undoubtedly 
lead to an admissions program de- 
signed to meet the ethical needs of 
the bar. 

Judges also wield enormous influ- 
ence in the discipline of lawyers. Al- 
though attorney misconduct often oc- 
curs away from the courthouse, acts 
of incivility, incompetence, and other 
misconduct also occur within a 
judge’s view. Difficult as it is, trial 
judges must adopt a more demand- 
ing posture toward violations of pro- 
fessional norms. Reports are made to 
state disciplinary commissions, but 
in all likelihood a good many worthy 
ones never arrive. By demanding 
more and not accepting less, judges 


The administration of 
legal aid programs is 
squarely within the 
profession's ethical 
paradigm of providing 
equal justice to 
all citizens. 


can have a significant impact on the 
professional conduct of lawyers in 
their courts. This message may sound 
in fire and brimstone, but it bears 
mentioning because private warn- 
ings and trial sanctions do not pro- 
vide sufficient incentives for some 
attorneys to improve their behavior. 
Sometimes only a threat to revoke an 
attorney’s license to practice sends 
an adequate message. 

Finally, I suggest that the judiciary 
can exert a positive influence over the 
bar through its institutional interest 
in interest on lawyers’ trust account 
programs. The administration of legal 
aid programs is squarely within the 
profession’s ethical paradigm of provid- 
ing equal justice to all citizens with- 
out regard to social or economic rank. 
Encouragement of pro bono service 
coupled with regular reporting of what 
attorneys actually donate in such ser- 
vices can effectively reinforce this 
ethical norm. Though some lawyers 
may consider a reporting requirement 
coercive, the only thing coerced is the 
conscience of an attorney who under- 
stands his or her ethical expectation 
but who fails to observe it. 


Judicial Relationship 
to Law Reformers 

An independent and honorable ju- 
diciary is indispensable to justice in 
our society. A judge should partici- 
pate in establishing, maintaining, 
and enforcing high standards of con- 
duct, and shall personally observe 
those standards so that the integrity 
and independence of the judiciary 
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will be preserved.*! 

As the Canon indicates, a judge oc- 
cupies a unique position with respect 
to the profession because he or she 
can remain “above the fray” and 
speak to the ideals of the practice. 
More to the point, judges are encour- 
aged to use the authority of their po- 
sition to advance professionalism. 
This power to speak with authority 
on ethics makes judges very attrac- 
tive as participants in projects de- 
voted to law reform. No doubt, many 
judges employ this advantage to our 
profession’s benefit by actively en- 
gaging in law reform initiatives 
where they can share their special 
experience. I encourage more judges 
to take advantage of their office for 
the betterment of our profession and, 
by extension, all of society. 

The ABA is the most powerful, in- 
fluential organization working to re- 
form both the law and the practice of 
law. I acknowledge the rightful criti- 
cism of the ABA’s attempt to affect 
the course of legislation and judicial 
selection and nomination, but few 
question its legitimate interest in 
matters of professionalism.* This is 
a forum in which judges exercise in- 
fluence well beyond their numbers. 
The ABA is the leading forum in 
which model codes of professional 
and judicial conduct are drafted and 
debated, and the fruits of these ef- 
forts have a direct effect in the trial 
courts of the 50 states. Similarly, the 
work of law school accreditation also 
has a very real impact on the state 
trial courts where new lawyers cut 
their teeth. As for those judges who 
believe that the ABA has been hi- 
jacked by political interests within its 
membership, I suggest that the only 
rational course of action is not with- 
drawal, but engagement on the mat- 
ters of direct interest to courts.** 
Judges are the figures who can best 
exert influence over matters affect- 
ing the profession of law because 
judges are the body of lawyers that a 
bar association must accommodate. 

Much the same can be said for 
state bar associations, as they, too, 
are powerful engines of law reform. 
Legal ethicist Geoffrey Hazard con- 
cludes a recent essay on the topic of 
state supreme court regulation of the 
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bar by admonishing that judges and 
courts must be attentive to the work 
of state bar associations in the pro- 
motion of the lawyer’s proper role in 
the attorney-client relationship and 
in society generally.** Judicial in- 
volvement with bar associations, in 
particular an association’s leader- 
ship, will help to assure a concerted 
emphasis on upright conduct in the 
practice of law. 

Other organizations devoted to the 
improvement of the practice of law 
include inns of court and the Feder- 
alist Society. The inns of court move- 
ment was sparked during the 1980s 
by Chief Justice Warren Burger in an 
effort to raise the effectiveness and 
integrity of the bar.** To quote Judge 
Patrick Higginbotham, president of 
the American Inns of Court, the phi- 
losophy on which the inns are based 
is “an effort to define and embrace 
the underlying values of the legal 
profession—a positive claim that the 
law is a learned profession. . . . The 
idea is fundamental change—a re- 
turn to our core values as servants 
of the law and officers of the court.”*” 
The inns are modeled after the En- 
glish Inns of Court, and judicial par- 
ticipation is crucial to an inn’s suc- 
cess. The inn typically is divided into 
“pupilage teams” that design and 
present instructive programs on is- 
sues concerned with ethics in client 
representation. In addition to the 
educational program, an inn’s meet- 
ing concludes with a meal so that dis- 
cussion can continue in a collegial 
atmosphere. I have found from my 
own inn membership that most of us 
leave the meetings happier about our 
potential contribution as lawyers. 

The Federalist Society is also an 
organization that has been effective 
in bringing judges, attorneys, and 
students together to examine the 
proper role of lawyers in society. The 
Federalist Society’s mission is to fos- 
ter debate concerning the most press- 
ing issues in law and government. 
Without regard to political stripe, 
judges ought to take advantage of the 
opportunities this organization cre- 
ates for examination of the judicial 
function and the ethics of modern law 
practice, for the emphasis on debate 
provides a forum for thoughtful dis- 


cussion. Judges can make a solid 
impact in this discussion by weigh- 
ing in on topics like judicial activism, 
criminal procedure, civil rights, class 
action litigation, or the role of the 
ABA in our system of law. 

An important judicial contribution 
to professional ethics is being devel- 
oped by the Conference of Chief Jus- 
tices, which is at work revising Rule 
4.2 of the Model Rules of Professional 
Responsibility. Attorney General 
Janet Reno’s codification® of the fa- 
mous Thornburgh Memorandum” 
spurred the chief justices to establish 
a committee dedicated to working out 
a rule that would accommodate the 
law enforcement needs of prosecutors 
while not ceding any of the state 
courts’ authority to regulate the prac- 
tice of law.*° Negotiations between 
the department and the conference 
are ongoing. The Conference of Chief 
Justices has thus initiated consider- 
ation of drafting a model rule of pro- 
fessional ethics, which, if adopted, 


could supplant the ABA’s Model Rule. 

Daunting as the Conference of 
Chief Justices’ project is, I support 
my colleagues in asserting judicial 
leadership in establishing standards 
of professionalism, for it is incumbent 
or. the judges of state supreme courts 
to wear the mantle of law reformer 
when the subject matter is the ethi- 
cal practice of law. Judges in the state 
courts can likewise tackle issues of 
this magnitude through active par- 
ticipation in state judicial confer- 
ences, which can function as a bal- 
ance to the interests of the state bar 
association. 


Conclusion 

Everybody complains about the 
weather but nobody does anything 
about it, they say. In an era when 
moral relativism has achieved such 
high standing, the most difficult part 
of making headway on professional- 
ism among lawyers is reaching the 
decision to stake out some definable 
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ground and stand on it forcefully. 
Surely there are many opportunities, 
some simple and some complex, for 
advancing this cause. It is a cause 
that judges cannot approach as neu- 
tral adjudicators. We cannot be im- 
partial about competence or unbi- 
ased about misconduct. O 


1 See Randall T. Shepard, State High 
Courts as Central Figures in the Future 
of the American Legal System, 72 NOTRE 
Dame L. Rev. 1009 (1997). 

2 Perhaps my belief is more optimistic 
than realistic in view of some recent sur- 
veys conducted to measure public senti- 
ment toward lawyers. See Randall T. 
Shepard, Lawyer Bashing and the Chal- 
lenge of a Sensible Response, 27 Inp. L. 
Rev. 699 (1994). I believe that when con- 
sidering the profession, however, most 


people do not think of judges in the same 
way that they think of practitioners. In- 
stead, judges are categorized separately, 
and thus are subject to different, and 
more positive, stereotyping. 

3 Picking just one or two occasions when 
the federal judiciary was criticized as“too 
independent” or unanswerable to the pub- 
lic is a difficult task because there are 
too many choices. The number of attacks 
suggests, however, that judges need not 
open the door to such criticism by openly 
advocating creative constitutionalism not 
founded in the law, as some judges have 
done. See, e.g., Leon A. Higginbotham, An 
Open Letter to Justice Clarence Thomas 
from a Federal Judicial Colleague, 140 U. 
Penn. L. Rev. 1005, 1008 (1992) (suggest- 
ing race as a guide to “fairness and ratio- 
nal interpretation of the Constitution” 
lest one “become an archetype of inequal- 
ity and the retrogressive evaluation of 
human rights”). 


opportunities that could make us 
more efficient and more valuable, 
despite the fact that this violates 
Covey’s Seventh Habit (“Sharpen 
the Saw”). But that’s another story 
(probably worth its own article!). 

A third reason for the reluctance 
of inside counsel to require the use 
of TBB is probably the most obvi- 
ous: Many outside counsel strongly 
resist it. It is often very difficult for 
an in-house counsel, who although 
he or she has been well-represented 
suspects there may be certain ar- 
eas in which the representation 
could be improved, to insist that the 
firm change its entire billing sys- 
tem and train all its lawyers inTBB. 
Even if the in-house counsel skill- 
fully convinces the outside firm of 
TBB’s benefits (using Mr. Payton’s 
article), or simply insists upon it as 
a condition of further business, the 
battle is not over. Who pays for the 
software? Who pays for the firm’s 
training? Who picks up the firm’s 
additional overhead in generating 
the special bill? Why do you distrust 
my bills? Am I in some kind of a 
contest with your other counsel? 
And (my favorite) the old system 
has worked for years; why are you 
so anxious to change it? 

These questions are difficult for 
the unprepared inside counsel to 
answer, and provide powerful am- 
munition to the law firm that is un- 


Lette IS continued from page 6 


willing to change. However, they also 
provide the greatest incentive for the 
in-house counsel to make a change: A 
law firm that so greatly fears and 
dreads TBB (or other alternative bill- 
ing methods) that it cannot be con- 
vinced to try it even on a limited ba- 
sis probably has something to hide 
about its hourly bills. Effective use of 
TBB can provide a tremendous mar- 
keting advantage to the smart law 
firm, and once the initial pain of 
startup has passed, it will become as 
much an integral part to the firm’s 
operations as the billable hour. Imag- 
ine being able to demonstrate to po- 
tential clients your firm’s clear rate 
advantage in similar litigation at your 
next “beauty contest.” What a com- 
petitive advantage! 

Only the general counsel that is 
so convinced of the benefits of TBB 
that he or she is willing to persuade 
staff of the necessity of TBB before 
trying to convince outside counsel 
will find TBB being effectively used. 
For corporations with repetitive liti- 
gation, such as insurance compa- 
nies, this fight will be easier. Butany 
corporation may benefit from TBB. 
Overcoming in-house resistance, 
though difficult, may be achieved if 
the general counsel makes articles 
like Mr. Payton’s required reading. 


Marityn H. Howarp 
Melbourne 
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4 See, e.g., Paul Shepard, High Court’s 
‘Colorblind’ Mandate on Redistricting An- 
gers Minorities, L.A. Times, July 21, 1996, 
at A21 (quoting Rev. Jesse Jackson). 

5 In addition to being the primary 
source of dispute resolution, state 
courts—particularly state high courts— 
are also the principal engine of regula- 
tory enforcement of professional norms. 
The federal courts rely on state supreme 
courts to license attorneys and to inves- 
tigate accusations of misconduct. 
Shepard, supra note 1, at 1012 n.15. 

6 See ANTHONY KRONMAN, THE Lost Law- 
YER: FAILING IDEALS OF THE LEGAL PROFES- 
SION 109 (1993). Dean Kronman recog- 
nizes this fact almost as a given when he 
writes “lawyers still share at least one 
thing in common: they have all been law 
students at one time or another, and it is 
as students that their professional hab- 
its first take shape.” Id. 

7 Td. at 318. 

® This principle, one of the oldest in- 
grained in Western culture, can be traced 
as far back to the Old Testament of the 
Bible. See, e.g., Deuteronomy (King 
James). Actual quotation from the King 
James Bible was in fact a major part of 
the American Bar Association’s first Can- 
ons of Judicial Conduct. See MopEL CoDE 
oF JupicIAL Conpuct Ancient Precedents 
(1924); ABA Comm. on Judicial Ethics, 
Final Report and Proposed Canons of Ju- 
dicial Ethics, 9 A.B.A. J. 449 (1923). I have 
not encountered an elegant, late twenti- 
eth century, gender-neutral version of this 
text. 

10 This sense of personal responsibility 
for a judge’s writing is essentially the 
same sense of responsibility inherent in 
oral argument that I espoused in 1987 
when I took office as chief justice: “We 
aspire as a court to dedicate more of our 
time to the legal problems which affect 
the average citizen: child support and cus- 
tody, landlord-tenant disputes, commer- 
cial law, negligence, product liability, and 
the like. We hope to work our way out 
from under the mountain of repetitive 
matters and have the time to write fewer 
opinions and write them better. We hope 
that lawyers will more often have the 
chance to argue their cases in person and 
that the public will more often have the 
occasion to see us in the courtroom.” 
Randall T. Shepard, Remarks on Assum- 
ing the Office of Chief Justice (Mar. 4, 
1987), reprinted in Randall T. Shepard, 
Changing the Constitutional Jurisdiction 
of the Indiana Supreme Court: Letting a 
Court of Last Resort Act Like One, 63 IND. 
L.J. 669, 685 (1988). 

1 Are we really better off for the fun of 
reading Steven Rheinhardt and Alex 
Kozinski attack each other? See, e.g., 
Yniguez v. Arizonans for Official English, 
69 F.3d 920, 953 (9th Cir. 1995) 
(Rheinhardt, J.) (‘At the same time that 
Judge Kozinski callously ignores the in- 
terests of the people, he stretches eagerly 
to place the powers of the government, 
in its role as speaker, beyond the reach 
of the Constitution.”), vacated, 1175S. Ct. 
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1055 (1997); id. at 963 (Kozinski, J., dis- 
senting) (“Confronted with recent Supreme 
Court cases that cut the heart from its 
analysis, the majority responds with ...a 
footnote. And what a footnote!”) (citation 
omitted). 

12 See, e.g., Deborah L. Rhode, Ethics by 
the Pervasive Method, 42 J. Lecat Epuc. 
31, 32 (1992) (arguing for “teaching pro- 
fessional responsibility as a course in its 
own right and as a topic to be addressed 
throughout the curricula”). 

13 The MPRE itself may be about to 
branch out beyond the disciplinary codes. 
See Roger C. Cramton & Susan P. Koniak, 
Rule, Story, and Commitment in the 
Teaching of Legal Ethics, 38 Wm. & Mary 
L. REv. 145, 171 n.99 (1996) (citing Inter- 
view with John S. Dzienkowski, member 
of the MPRE Committee (Jan. 1996)). 

14 Addressing the major criticisms of 
ethics training at the professional level, 
Professor Rhode of Stanford Law School 
concludes: “We will not eliminate the dif- 
ficulty by eliminating ethics. The answer, 
rather, is to educate educators. A well- 
structured component on ethics can help 
counter the interplay of naive positivism 
and radical skepticism that often domi- 
nates professional culture. Helping teach- 
ers and their students engage in moral 
conversation is a worthwhile end in it- 
self.” Rhode, supra note 12, at 50 (foot- 
note omitted). 

5 This role for judges is recognized in 
Canon 4 of the ABA Model Code of Judi- 
cial Conduct, which states: “A judge may 
speak, write, lecture, teach and partici- 
pate in other extra-judicial activities con- 
cerning the law, the legal system, the ad- 
ministration of justice and non-legal 
subjects, subject to the requirements of 
this Code.” MopEL CobE or JuDICIAL Con- 
puct Canon 4(B) (1990). 

16 The deliberative project of explaining 
the judicial process to students also has 


| suggest you get yourself a real 
briefcase, Miller. A tote bag just 
doesn't say partner. 


a profound effect on the judge, who must 
necessarily assess his or her own meth- 
odology to explain it honestly. I believe 
that such an exercise is precisely the kind 
of introspection in which all judges should 
engage to examine whether they some- 
times “retreat” into the Constitution 
rather than applying laws they find ob- 
noxious. See Randall T. Shepard, A Bill of 
Rights for the Whole Nation, 26 Vacp. L. 
Rev. 27, 32 (1991). 

17 All four Indiana law schools have 
classes or clinics in which judges are 
hands-on participants. The most notable 
of these is the course in state constitu- 
tional law taught at both Indiana Uni- 
versity law schools by Justice Brent E. 
Dickson of the Indiana Supreme Court. 
Originally subscribed to by only a hand- 
ful of students a few years ago, Justice 
Dickson’s autumn 1997 classes now ri- 
val the size of required first year classes. 

18 The same can also be said for active 
judicial participation in continuing legal 
education. 

19 Jack L. Sammons, Legal Ethics, 46 
Mercer L. REv. 305 (1994). 

20 Id. at 305-06. 

21 Td. 

22 See id. 

23 See id. 

24 Td. at 310-321 (discussing AFLAC, Inc. 
v. Williams, 444 S.E.2d 314 (Ga. 1994)). 

2% Id. at 324-38 (discussing Davis v. 
Findley, 422 S.E.2d 859 (Ga. 1992), and 
Lefkoff, Duncan, Grimes & Dermer v. 
Allen, 442 S.E.2d 466 (Ga. App. 1994), 
rev'd, 453 S.E.2d 719 (Ga. 1995)). 

26 Sammons concludes: “What we have 
seen in this year’s survey of recent cases 
is the Georgia’s [sic] appellate courts ef- 
fectively reclaiming what had been del- 
egated to the bar. They have done this by 
rendering decisions that are addressed to 
the bar as much as they are to the dispu- 
tants. And, thus, what had been an intra- 
mural battle between the bar and the 
courts is now truly a competition between 
the judicial and the regulatory functions 
the appellate courts must serve in this 
area.” Id. at 354. 

27 Id. at 346 (citing Evanhoff v. Evanhoff, 
418 S.E.2d 62, 63 (Ga. 1992)). 

28 Specifically, Justice Benham in- 
structed the attorney, who accepted for 
his client a final decree in a divorce case 
knowing that the adverse party had not 
received notice of a hearing by publica- 
tion because she was out-of-state, that his 
conduct was below professional standards 
even if procedurally proper because his 
conduct offended the civility that our sys- 
tem depends upon and failed to respect 
the need our citizens have for their day 
in court. Evanhoff, 418 S.E.2d at 63. 

29 See, e.g., People ex rel. Karlin v. Culkin, 
162 N.E. 487, 489 (N.Y. 1928) (attorney is 
“an officer of the court, and, like the court 
itself, an instrument or agency to advance 
the ends of justice”). 

31 MoDEL CoDE oF JUDICIAL CONDUCT 
Canon 1(A) (1990). 

382 See, e.g., Dave Leonard, Note, The 
American Bar Association: Appearance of 
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Propriety, 16 Harv. J.L. & Pus. Pot’y 537 
(1993). 

33 The ABA’s hotly contested role in law 
school accreditation is a subject of pro- 
fessionalism that has generated criticism. 
In large part the criticism is economic; a 
few consider the ABA as a kind of bar- 
rier to entry to the profession. Moreover, 
some in the academy chafe at regulation 
from outside the guild. No one seriously 
denies, however, the ABA’s legitimate in- 
terest in the maintenance of educational 
standards in our nation’s law schools. 

34 T mean here engagement on the mat- 
ters of importance to professionalism. I 
do not believe that engagement on mat- 
ters like abortion or the death penalty 
will be effective. 

35 Geoffrey C. Hazard, Jr., State Supreme 
Court Regulatory Authority over the Le- 
gal Profession, 72 Notre Dame L. Rev. 
1177, 1180 (1997). Professor Hazard ad- 
vises judges to involve themselves in 
state bar associations by intimating not- 
so-subtlely that lawyers’ commercial in- 
terests may override “what many of us 
think is a better conception of (the 
lawyer’s) role.” Id. 

36 See Patrick E. Higginbotham, The 
American Inns of Court, Coto. Law., Nov. 
1996, at 41, 42. There are now more than 
300 inns across the United States, with 
nearly 20,000 active members. Id. at 41. 

87 Id. at 42. 

38 See 28 C.F-R. §§ 77.1-.12 (1996). 

39 Memorandum from Dick Thornburgh, 
Attorney General, to All Justice Depart- 
ment Litigators (June 8, 1989), reprinted 
in In re Doe, 801 F. Supp. 478, 489 (D.N.M. 
1992). The Thornburgh Memorandum 
essentially did two things obnoxious to 
state court regulation: First, the Attor- 
ney General exempted his subordinates 
from an ethical rule they had taken an 
oath to uphold when licensed by a state 
supreme court; and, second, it did so un- 
der the guise of the Supremacy Clause, 
purporting to trump the power of state 
courts to regulate the conduct of federal 
government attorneys who violate a dis- 
ciplinary rule they had sworn to uphold. 
Id. at 493. 

40 The roiling history of the debate be- 
tween state high courts and the Depart- 
ment of Justice concerning prosecutorial 
contact with represented persons has 
become relatively public. See, eg., Jocelyn 
Lupert, Note, The Department of Justice 
Rule Governing Communications with 
Represented Persons: Has the Department 
Defied Ethics?, 46 Syracuse L. Rev. 1119 
(1996). 


RandallT. Shepard is chief justice 
of the Indiana Supreme Court. He re- 
ceived his A.B. from Princeton University 
in 1969; J.D. from Yale Law School in 
1972; and LL.M. from the University of 
Virginia School of Law in 1995. 

This article was published previously 
at 32 Wake Forest Law Review 8 and is 
reprinted with permission. 
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Joint Representation of Spouses 
in Estate Planning 


The Saga of Advisory Opinion 95-4 


by Hollis F. Russell and Peter A. Bicks 


fter extended proceedings commencing in 1995, 
the final text of Advisory Opinion 95-4! was ap- 
proved by The Florida Bar Board of Governors 
at its May 1997 meeting. Advisory Opinion 95-4 
provides guidance regarding confidentiality and conflict 
of interest concerns for attorneys undertaking to repre- 
sent spouses as joint clients in estate planning matters.” 
A summary of Advisory Opinion 95-4 is contained in its 
headnote prepared by the Ethics Department of The 
Florida Bar: 
In a joint representation between husband and wife in estate 
planning, an attorney is not required to discuss issues regarding 
confidentiality at the outset of representation. The attorney may 
not reveal confidential information to the wife when the hus- 
band tells the attorney that he wishes to provide for a benefi- 
ciary that is unknown to the wife. The attorney must withdraw 
from the representation of both husband and wife because of the 
conflict presented when the attorney must maintain the 
husband’s separate confidences regarding the joint representa- 
tion. 


This article examines the holdings of Advisory Opinion 
95-4, with a particular focus on its procedural history and 
the analysis developed during deliberations prior to its 
final issuance. 

In 1995, the Real Property, Probate and Trust Law Sec- 
tion approved the recommendation of its Estate Planning, 
Probate and Trust Professionalism Committee to request 
an ethics advisory opinion with respect to joint represen- 
tation of spouses in estate planning.’ Professor Geoffrey 
C. Hazard, Jr. was retained as advisor and reporter for the 
project.* 

The advisory opinion was sought because of the sparse 


the request for the opinion was made, two national orga- 
nizations of trusts and estates practitioners had recently 
concluded major projects relating to this subject focusing 
on the Model Rules of Professional Conduct (MRPC). The 
Special Study Committee on Professional Responsibility 
of the American Bar Association Section of Real Property, 
Probate and Trust Law published three reports, one of 
which directly addressed multiple representation of 
spouses (the study committee report).® Separately, the 
American College of Trusts and Estates Counsel (ACTEC) 
released its own Commentaries on the Model Rules of Pro- 
fessional Conduct (the ACTEC commentaries), which also 
devoted significant consideration to this subject.’ An im- 
portant objective of the RPPTL Section in seeking an eth- 
ics advisory opinion was to promote the feasibility of joint 
representation in estate planning.® 

In making its request for an ethics advisory opinion, 
the RPPTL Section submitted a generalized situation to 
illustrate the ethical issues for which guidance was 
sought.® The situation presented by the RPPTL request 
letter’? and addressed in Advisory Opinion 95-4 follows: 

Lawyer has represented Husband and Wife for many years 
in a range of personal matters, including estate planning. Hus- 
band and Wife have substantial individual assets, and they also 
own substantial jointly held property. Recently, Lawyer prepared 
new updated Wills which Husband and Wife signed. Like their 
previous Wills, the new Wills primarily benefit the survivor of 
them for his or her life, with beneficial disposition at the death 
of the survivor being made equally to their children (none of 
whom were born by prior marriage). 

Husband, Wife, and Lawyer have always shared all relevant 
assets and financial information. Consistent with previous prac- 


tice, Lawyer met with Husband and Wife together to confer re- 
garding the changes to be made in 


guidance on this subject un- 


updating their Wills. At no point 


der the Florida Rules of Pro- | A sequel to this article addressing planning for variations in| since Lawyer first started to rep- 
fessional Conduct (FRPC) | &ngagement arrangements in light of Advisory Opinion 95-4 | resent them did either Husband or 
and intergenerational multiple representation concerns will| Wife ever ask Lawyer to keep any 


be published in the April Bar Journal. information secret from the other, 
and there was never any discussion 
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and ethics opinions and case 
law in Florida.® At the time 


: 

WA 


about what Lawyer might do if either of 
them were to ask Lawyer to maintain 
such a separate confidence. 

Several months after the execution of 
the new Wills, Husband confers sepa- 
rately with Lawyer. Husband reveals to 
Lawyer that he has just executed a Codi- 
cil (prepared by another law firm) which 
makes substantial beneficial disposition 
to a woman with whom Husband has 
been having an extra-marital relation- 
ship. Husband tells Lawyer that Wife 
knows about neither the relationship nor 
the new Codicil, as to which Husband 
asks Lawyer to advise him regarding 
Wife’s rights of election in the event she 
were to survive Husband. Lawyer tells 
Husband that Lawyer cannot under the 
circumstances advise him regarding 
same. Lawyer tells Husband that Law- 
yer will have to consider Lawyer’s ethi- 
cal duties under the circumstances. Law- 
yer tells Husband that, after 
consideration, Lawyer may determine to 
disclose to Wife the substance of 
Husband’s revelation if Husband does not 
do so himself. 


Ethical Dilemma Arising 
From a Separate Confidence 
The central issue inAdvisory Opin- 
ion 95-4 concerns the lawyer’s duties 
under FRPC 4-1.4"! (communication), 
FRPC 4-1.6” (confidentiality), and 
FRPC 4-1.7' (conflict of interest) 
with respect to the husband’s com- 
munication to the lawyer of the in- 
formation concerning the codicil and 
the extra-marital relationship, which 
is defined in Advisory Opinion 95-4 
as the “separate confidence.” Advi- 
sory Opinion 95-4 begins its analy- 
sis by characterizing the lawyer’s rep- 
resentation of the husband and wife 
as a “joint representation,” consistent 
with the RPPTL request letter,‘ al- 
though Advisory Opinion 95-4 does 
not address the differences inherent 
in a “joint representation” as com- 
pared to a so-called “separate repre- 
sentation” of spouses in estate plan- 
ning. A “joint representation” 
generally refers to representation of 
co-clients having similar goals and 
interests in which it is understood 
that information relating to the sub- 
ject of representation will be shared 
by the co-clients.° A “separate rep- 
resentation” may also involve shar- 
ing of information but would permit 
each client to disclose to his or her 
attorney certain information which 
is not to be shared with the other co- 
client.'* Absent agreement otherwise, 


The attorney must 
act as fiduciary 
toward the joint 
clients and may 

exercise discretion to 
determine whether to 
disclose to the 
nonconfiding client. 


the “default” rule is that a co-client 
relationship involving estate plan- 
ning for married persons generally 
is presumed to be a joint representa- 
tion.!” 

Advisory Opinion 95-4 devotes sub- 
stantial analysis to the positions 
taken in the study committee report 
regarding separate confidences im- 
parted in a joint representation. The 
study committee report focuses on 
the ethical dilemma which confronts 
the attorney under, on the one hand, 
the duty of confidentiality under 
MRPC 1.6 which the attorney owes 
the confiding client (husband) and, 
on the other hand, the duty under 
MRPC 1.4 to communicate to the 
nonconfiding client (wife) important 
information which naturally relates 
to the attorney’s representation of 
her.'® The study committee report 
recommends that the attorney seek 
either to persuade the confiding cli- 
ent to disclose the separate confi- 
dence to the other spouse or to ob- 
tain express authorization for the 
attorney to do so. Assuming (as would 
be expected in the situation pre- 
sented in Advisory Opinion 95-4) that 
the confiding client is unwilling to do 
so, analysis of the study committee 
report focuses on the insoluble na- 
ture of the ethical dilemma — what- 
ever action the attorney takes seem- 
ingly will fail to comply with an 
ethical duty owed by the attorney to 
one or the other of the attorney’s two 
clients. Applied to the situation pre- 
sented in Advisory Opinion 95-4, 
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compliance with the lawyer’s duty to 
inform the wife of material informa- 
tion relating to the lawyer’s represen- 
tation of her would run contrary to 
the lawyer’s duty of confidentiality 
owed to the husband — but compli- 
ance with the lawyer’s duty of confi- 
dentiality relating to the husband’s 
separate confidence would be con- 
trary to the lawyer’s duty owed to the 
wife to communicate important infor- 
mation to her. 

The study committee report and 
the ACTEC commentaries conclude 
that the attorney, faced with this in- 
soluble dilemma, must act as fidu- 
ciary toward the joint clients’® and 
may exercise discretion” to deter- 
mine whether to make disclosure to 
the nonconfiding client.”! The study 
committee report states that the at- 
torney should balance the potential 
for material harm to the confiding 
client (husband) which may be 
caused by revealing the separate con- 
fidence against the potential for ma- 
terial harm to the nonconfiding cli- 
ent (wife) which may be expected by 
failure to reveal same.” 

Advisory Opinion 95-4 does not fol- 
low this approach. Instead, it gives pre- 
cedence to the duty of confidentiality: 


[The] duties of communication and con- 
fidentiality harmoniously coexist in most 
situations. In the situation presented, 
however, Lawyer’s duty of communication 
to Wife appears to conflict with Lawyer’s 
duty of confidentiality to Husband. Thus, 
the key question for our decision is: Which 
duty must give way? We conclude that, 
under the facts presented, Lawyer’s duty 
of confidentiality must take precedence. 
Consequently, if Husband fails to disclose 
(or give Lawyer permission to disclose) 
the subject information to Wife, Lawyer 
is not ethically required to disclose the 
information to Wife and does not have 
discretion to reveal the information. To 
the contrary, Lawyer’s ethical obligation 
of confidentiality to Husband prohibits 
Lawyer from disclosing the information 
to Wife. 


In analyzing the rationale under- 
lying the discretion approach (which 
the opinion refers to as a “no-confi- 
dentiality” position), Advisory Opin- 
ion 95-4 identifies and rejects two 
separate bases for it. The first basis 
advanced is that clients have an ex- 
pectation that everything communi- 
cated to the attorney by one client 
which relates to the joint represen- 
tation will be shared with the other 
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client. Citing law journal authority 
as well as a passage in the study com- 
mittee report itself, the opinion re- 
jects this argument, stating that “ac- 
curately predicting the expectations 
of a typical client in a given situa- 
tion is risky business.” The second 
basis is grounded in the law of evi- 
dentiary privilege which specifically 
provides for a common interest ex- 
ception to attorney-client privilege 
(FS. §90.502(4)(e)).”° Citing the com- 
ment to FRPC 4-1.6 which explains 
the difference between confidential- 
ity and privilege, Advisory Opinion 
95-4 states that the privilege excep- 
tion under FS. §90.502(4)(e) becomes 
relevant only after legal proceedings 
have begun between the co-clients in 
which the separate confidence may 
be relevant. 

After dismissing the two bases 

identified to support a discretionary 
approach, Advisory Opinion 95-4 con- 
cludes: 
The committee rejects the concept of dis- 
cretion in this important area. Florida 
lawyers must have an unambiguous rule 
governing their conduct in situations of 
this nature. We conclude that Lawyer 
owes duties of confidentiality to both 
Husband and Wife, regardless of whether 
they are being represented jointly. Ac- 
cordingly, under the facts presented Law- 
yer is ethically precluded from disclosing 
the separate confidence to Wife without 
Husband’s consent. 

In support of this position, the 
opinion then cites the portion of the 
comment to FRPC 4.1-6 which pro- 
vides that “whether another position 
of law supersedes Rule 4-1.6 is a 
matter of interpretation beyond the 
scope of these rules, but a presump- 
tion should exist against such a su- 
persession.” The opinion also cites, as 
Florida supporting authority, Advisory 
Opinion 92-5, which addresses the 
extent to which privileged information 
may be disclosed when required by law, 
as well as a 1984 opinion of the New 
York State Bar Association involving 
a partnership.” 

The RPPTL Section supported the 
conclusion reached in Advisory Opin- 
ion 95-4.” As additional authority for 
this conclusion, the RPPTL Section 
pointed to agency law doctrine, which 
is not discussed in Advisory Opinion 
95-4. The rationale advanced by the 
RPPTL Section is that a separate 


confidence unilaterally terminates 
an agreement among two principals 
(co-client) and their agent (attorney) 
regarding sharing of information, 
and that, as a consequence of this 
unilateral termination, the separate 
confidence is not to be shared.”’ 


Withdrawal 

Because of the conflict of interest 
which the separate confidence evi- 
dences between the co-clients, Advisory 
Opinion 95-4 mandates that the attor- 
ney withdraw from the representation: 
An adversity of interests concerning the 
joint representation has arisen. This cre- 
ates a conflict of interest. Many conflicts 
can be cured by obtaining the fully in- 
formed consent of the affected clients. 
Rule 4-1.7. Some conflicts, however, are 
of such a nature that it is not reasonable 
for a lawyer to request consent to con- 
tinue the representation .. . In the situa- 
tion presented, the conflict that has 
arisen is of a personal and, quite likely, 
emotionally-charged nature. The 
Lawyer’s continued representation of 
both Husband and Wife in estate plan- 
ning matters presumably would no longer 
be tenable. Rule 4-1.16 thus requires 
Lawyer’s withdrawal from representation 
of both Husband and Wife in this matter. 


The conclusion that the separate 
confidence may not be revealed dic- 
tates that withdrawal is required. Cer- 
tainly the lawyer cannot continue to 
represent the wife after the lawyer 
learns the information imparted to 
him or her in the separate confidence 
from the husband. In the deliberations 
prior to issuance of Advisory Opinion 
95-4, however, significant focus was 
directed toward the manner in which 
withdrawal is to be effected by the law- 
yer. The initial conclusion contained in 
Proposed Advisory Opinion 95-4 issued 
by the Professional Ethics Committee 
(PEC) provided for a “silent” with- 
drawal: “In withdrawing from the rep- 
resentation, Lawyer should take care 
to avoid disclosing the separate confi- 
dence to Wife. Lawyer should simply 
cite ‘professional obligations’ or a simi- 
lar reason in providing notice of with- 
drawal to Wife.” * 

The RPPTL Section opposed this 
initial conclusion and sought review 
by The Florida Bar Board Review 
Committee on Professional Ethics 
(BRC).” The basic concern expressed 
by the RPPTL Section was the un- 
fair treatment which the 


nonconfiding client (wife) may re- 
ceive as a consequence of a silent 
withdrawal, as well as the potential 
that the nonconfiding client might be 
deceived regarding the significance 
of the withdrawal. 

The foregoing language was re- 
moved from the final text of Advisory 
Opinion 95-4, which instead provides 
as follows: 

In withdrawing from the representation, 
Lawyer should inform Wife and Husband 
that a conflict of interest has arisen that 
precludes Lawyer’s continued represen- 
tation of Wife and Husband in these mat- 
ters. Lawyer may also advise both Wife 
and Husband that each should retain 
separate counsel. As discussed above, 
however, Lawyer may not disclose the 
separate confidence to Wife. The commit- 
tee recognizes that a sudden withdrawal 
by Lawyer almost certainly will raise 
suspicions on the part of Wife. This may 
even alert Wife to the substance of the 
separate confidence. Regardless of 
whether such surmising by Wife occurs 
when Lawyer gives notice of withdrawal, 
Lawyer nevertheless has complied with 
the Rules of Professional Conduct and has 
not violated Lawyer’s duties to Husband. 


The practical effect of Advisory 
Opinion 95-4 is that, because of the 
attorney’s “noisy withdrawal,”*! the 
noncommunicating client — the 
wife — should be alerted that cir- 
cumstances adversely affecting her 
interests have developed. 

The attorney should have some 
reasonable latitude as to the timing 
in which to make the notification. In 
some situations, the notification by 
the attorney may be tantamount to 
disclosure, as the wife may be ex- 
pected to find out the substance of 
the separate confidence. The better 
practice is for the attorney to make 
notification only after conferring 
with the confiding client to explain 
the consequences if the client refuses 
to permit the separate confidence to 
be revealed to his or her spouse.*? 
This suggests that the attorney 
should have a reasonable period of 
time (depending on the circum- 
stances) to seek to resolve the situa- 
tion short of withdrawal, which may 
in some situations result in disclo- 
sure of the separate confidence to the 
other spouse.** While Advisory Opin- 
ion 95-4 requires that the attorney 
state to both spouses that the with- 
drawal is because of conflict of inter- 
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est, the opinion states that the attor- 
ney may advise them that they should 
each retain separate counsel.** This 
appropriately leaves the attorney some 
element of discretion to tailor the with- 
drawal to the particular circumstances 
of the situation the attorney faces.* 


Continuing Representation 
Advisory Opinion 95-4 states that 
the lawyer must withdraw “from rep- 
resentation of both Husband and Wife 
in this matter.”* As to future represen- 
tation of either spouse, the opinion 
states only that “[flinally, whether 
Lawyer ethically may represent Hus- 
band or Wife in other matters will be 
governed by Rule 4-1.9.”*" This state- 
ment is obvious, as FRPC 4-1.9 sets 
forth conflict of interest and informed 
consent rules applicable to represen- 
tation of a client where the client’s in- 
terests are materially adverse to the 
interests of a former client in the same 
or a substantially related matter. Un- 
fortunately, Advisory Opinion 95-4 
does not provide any substantial guid- 
ance with respect to specific questions 
raised by the RPPTL Section request 
letter regarding continuing represen- 
tation.** Nevertheless, the RPPTL Sec- 
tion suggested the following basic con- 
clusion: 
In the situation presented, Lawyer may 
not continue to represent either Husband 
or Wife without obtaining informed con- 
sent. Because Husband refuses to permit 
disclosure of the separate confidence, 
Lawyer is unable to seek Wife’s informed 
consent to waiver of conflict of interest 
by her (which would be required under 
Rule 4-1.9 in order for Lawyer going for- 
ward to be able to represent Husband 
alone). On the other hand, Rule 4-1.4 bars 
Lawyer from representing Wife alone 
(even if Husband were to consent thereto) 
as long as Lawyer is unable to advise Wife 
of information which seriously and ad- 
versely affects her interests but which 
Husband refuses to allow be disclosed.*® 


This conclusion is consistent with 
applicable provisions of the Restate- 
ment.* Advisory Opinion 95-4 appar- 
ently did not address this subject on 
account of the extensive delibera- 
tions on the other issues presented, 
which the RPPTL Section urged re- 
ceive primary focus.*! 


Waiver of Conflict of Interest 
Apart from the ethical dilemma 
confronting the attorney who re- 


If a conflict of interest 
does exist and the 
attorney fails to 
obtain an informed 
consent waiver, 
the potential 
consequences 
can be dire. 


ceives a separate confidence, Advi- 
sory Opinion 95-4 also considers the 
subject of waiver of conflict of inter- 
est in a joint representation. The 
situation presented in Advisory 
Opinion 95-4 was intended to reflect 
a common type of joint representa- 
tion, in which the spouses’ interests 
at the outset have similar interre- 
lated goals and interests.** Advisory 
Opinion 95-4 concluded that this 
situation does not involve a conflict 
of interest under FRPC 4-1.7: 

From the inception of the representation 
until Husband’s communication to Law- 
yer of the separate confidence, there was 
no objective indication that the interests 
of Husband and Wife diverged, nor did it 
objectively appear to Lawyer that any 
such divergence of interests was reason- 
ably likely to arise. Such situations in- 
volving joint representation of Husband 
and Wife do not present a conflict of in- 
terests and, therefore, do not trigger the 
conflict of interest disclosure-and-consent 
requirements of Rules 4-1.7(a) and 4- 
1.7(b), Rules Regulating The Florida Bar. 


Accordingly, the lawyer was not 
required to conduct advance consul- 
tation to review relevant conflict of 
interest concerns and obtain client 
informed consent to the joint repre- 
sentation.** 

Advisory Opinion 95-4 does state, 
however, that informed consent may 
be required in some joint represen- 
tation situations: 

It is important to recognize, however, that 
some spouses do not share identical goals 
in common matters, including estate 
planning. For example, one spouse may 


wish to make a Will providing substan- 
tial beneficial disposition for charity but 
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the other spouse does not. Or, either or 
both of them may have children by a prior 
marriage for whom they may wish to 
make different beneficial provisions. 
Given the conflict of interest typically 
inherent in those types of situations, in 
such situations the attorney should re- 
view with the married couple the relevant 
conflict of interest considerations and 
obtain the spouses’ informed consent to 
the joint representation.“ 


This distinction between situa- 
tions involving conflict of interest 
and situations in which no conflict 
of interest is presented is consistent 
with §211 of the Restatement of the 
Law Governing Lawyers, which con- 
tains additional examples involving 
estate planning matters.** When a 
conflict of interest is presented, a 
joint representation may proceed 
only if both clients consent after con- 
sultation in which the lawyer (as re- 
quired by FRPC 4-1.7(c)) explains 
“the implications of the common rep- 
resentation and the advantages and 
risks involved.” 

In taking on a married client situ- 
ation in which the practitioner may 
be uncertain at the outset whether a 
conflict of interest is presented, it is 
good practice (even though it may not 
be required) to obtain a waiver of con- 
flict after consultation. Typically, the 
consultation should include discus- 
sion regarding the potential advan- 
tages to each spouse if he or she were 
to be represented by separate coun- 
sel, and also the considerations in- 
volved if the attorney receives a sepa- 
rate confidence from either of them.*’ 
Explanation of the separate confi- 
dence concern presumably may be 
handled by reviewing Advisory Opin- 
ion 95-4 with the clients and perhaps 
in some situations furnishing the cli- 
ents with the text of the opinion or a 
summary thereof.** 

If a conflict of interest does exist 
and the attorney fails to obtain an 
informed consent waiver, the poten- 
tial consequences can be dire. One 
untoward possible consequence (re- 
gardless of whether a separate con- 
fidence may at some point be im- 
parted) may be the invalidation of 
testamentary documents, which in 
turn could lead to possible attorney 
malpractice liability to disappointed 
beneficiaries.*® If a separate confi- 
dence is imparted, the attorney is 
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confronted with an impossible situ- 
ation. By failing to advise the spouses 
at the outset regarding separate con- 
fidences, the attorney is at risk of 
malpractice liability to both spouses 
for consequences flowing from the 
separate confidence. Of course, the 
extent of attorney malpractice liabil- 
ity depends on the particular circum- 
stances presented in each individual 
case and may be difficult to quantify. 
Apart from malpractice consider- 
ations, the attorney may also be sub- 
ject to disciplinary proceedings for 
failure to obtain conflict waiver by 
informed consent. 

As a preventive measure, some at- 
torneys may routinely obtain conflict 
waivers from estate planning clients, 
regardless of the potential for conflict 
of interest. Cautious practice is for 
the conflict waiver to be in writing 
and to include a recitation of the rel- 
evant considerations, which might be 
set out in a general memorandum 
furnished to all married clients. In 
some circumstances, the careful prac- 
titioner may review this memoran- 
dum with clients periodically during 
the course of the representation and 
also consider at appropriate intervals 
whether any specific emerging con- 
flict may reasonably be determined 
to have been within the clients’ con- 
templation when the original waiver 
was made.*! 


Requirement of Advance 
Confidentiality Warning 

The initial opinion issued by the 
Professional Ethics Committee con- 
tained a requirement concerning an 
advance confidentiality warning. Re- 
gardless of whether a conflict of inter- 
est might exist, Proposed Advisory 
Opinion 95-4 concluded that FRPC 
Rule 4-1.4(b) and Rule 4-1.7(c) imposed 
a duty on an attorney in every joint 
representation to make explanation at 
the outset to joint clients regarding the 
attorney’s professional obligations in 
connection with the representations: 
One aspect of this explanation is the 
lawyer’s obligation of confidentiality. Cli- 
ents have a right to know whether, and 
under what circumstances, information 
provided by one of them to the lawyer 
may be shared with other persons, includ- 


ing aco-client .... We conclude that Law- 
yer was ethically obligated to discuss with 


Husband and Wife Lawyer’s obligations 
with regard to separate confidences. This 
required explanation is one that, of 
course, should be tailored to the specific 
circumstances involved. The explanation 
is not required to be in writing; however, 
the committee strongly believes that a 
written disclosure is advisable for the 
protection of both client and lawyer.*? 


Upon its review, the Board Review 
Committee rejected this approach. 
Instead, the final text of Advisory 
Opinion 95-4 provides: 


In view of the conclusions reached in the 
remainder of this opinion, we conclude 
that, under the facts presented, Lawyer 
was not ethically obligated to discuss with 
Husband and Wife Lawyer’s obligations 
with regard to separate confidences. 
While such a discussion is not ethically 
required, in some situations it may help 
prevent the type of occurrence that is the 
subject of this opinion. 


The final text of Advisory Opinion 
95-4 follows the position advanced by 
the RPPTL Section, which argued in 
connection with which its petition for 
review as follows: 


The Professional Ethics Commission ver- 
sion of Proposed Advisory Opinion 95-4 
would impose a per se requirement that 
a lawyer must give a “confidentiality 
warning” upon commencing every mul- 
tiple representation — regardless of 
whether or not conflict of interest con- 
cerns (actual or potential) are presented. 
This per se rule is not supported by any 
authority, and the Professional Ethics 
Commission cites no case law or ethics 
opinion in any jurisdiction for this propo- 
sition. This per se rule clashes head-on 
with the basic position contained in Sec- 
tion 211 of the Restatement of the Law 
Governing Lawyers. Section 211 of the 
Restatement draws sharp distinction be- 
tween: (i) those multiple clients who do 
not share substantially similar goals and 
interests (i.e., where waiver of conflict of 
interest is required; and (ii) those mul- 
tiple clients who do share similar goals 
and interests (i.e., where no conflict of 
interest is reasonably foreseeable or ap- 
parent, and hence no waiver is required). 
To impose a “confidentiality warning” 
rule for the latter situation would 
wrongly require, in effect, that a lawyer 
at the outset take up conflict of interest 
concerns even though no conflict of in- 
terest may exist. The Professional Eth- 
ics Commission version of Proposed Ad- 
visory Opinion 95-4 would extend its iron 
rule to a broad range of multiple repre- 
sentations (i.e., largely outside estates 
and trust practice, and also affecting rep- 
resentations which may not be initiated 
at the same time but which may arise 
more gradually over a longer period in 
the course of practice). Bar members con- 
cerned that floodgates of attorney mal- 
practice litigation not be opened to un- 


warranted claims should worry about the 
prospective troubling malpractice conse- 
quences if the Professional Ethics Com- 
mittee version of Proposed Advisory 
Opinion 95-4 were to be followed. 


In presenting its position, the 
RPPTL Section also submitted a par- 
allel example presented in a personal 
injury litigation context to illustrate 
its concern regarding potential gen- 
eral application of the advance warn- 
ing requirement contained in Pro- 
posed Advisory Opinion 95-4.*4 

The important practical signifi- 
cance of Advisory Opinion 95-4 is 
its determination against impress- 
ing a per se rule which would re- 
quire Florida lawyers to explain 
confidentiality considerations in 
every multiple representation set- 
ting. In rejecting the Professional 
Ethics Committee’s position, how- 
ever, the brief portion of Advisory 
Opinion 95-4 addressing this issue 
does not set out the rationale for its 
conclusion. The Board Review Com- 
mittee apparently decided not to 
add any potential precedential dis- 
cussion beyond the bare minimum 
to a subject where there is little 
authority under case law, ethics 
opinions, or commentary.*°* 


Variations on the 
Situation Presented 


The situation presented in Advi- 
sory Opinion 95-4 involved a long- 
term joint representation in which, 
after many years, a serious conflict 
of interest arose. The basic form of 
ethical dilemma which it addressed 
may arise in any number of compa- 
rable estate planning situations, as 
stated in the RPPTL request letter: 


A husband may ask the attorney to pre- 
pare a Codicil (without informing his Wife) 
to make a substantial disposition to char- 
ity. Or, a wife may disclose to the attorney 
that her child (whom her husband believes 
is his child also) was actually born out of 
wedlock and is not her husband’s child. A 
myriad of variation may arise, and each 
situation presents its own specific degree 
of seriousness and potential material ad- 
versity in respect to the spouses’ goals and 
interests in their estate planning.© 


At what point is a particular sepa- 
rate confidence serious enough so 
that the attorney must withdraw if 
the confiding spouse does not permit 


THE FLORIDA BAR JOURNAL/MARCH 1998 43 


YOU BEEN COUNTING FOR MORE YEARS YOU CAN COUNT? 


Lawyers’ 
Title Guara 


IN FRONT OF OUR OLD HEADQUARTERS BUILDING; WE CHANGED OUR NAME TO ATTORNEYS’ TITLE INSURANCE FUND, INC. IN 1982. 


PN JANUARY 1, 1948, THE FUND OPENED !ITS DOORS — AS THE NATION’S FIRST BAR-RELATED® TITLE 
INSURER. FROM THE START, OUR MISSION OF PRESERVING AND FACILITATING THE PRACTICES OF OUR 
Memeens HAS NEVER CHANGED. WE’VE CONTINUALLY ACTED ON BEHALF OF REAL ESTATE ATTORNEYS 
peer YOU STAY COMPETITIVE. YOU'RE WHY WE PIONEERED ATIDS, PUTTING TITLE INFORMATION AT 
eee INGeRTiIPS. YOURE WHY WE PUBLISH FUND TITLE NOTES, GIVING YOU A VALUABLE LEGAL 
meee YOU RE WHY WE HOLD MORE THAN 250 SEMINARS ANNUALLY, KEEPING YOU UP TO DATE. 
Rey WE RE DEVELOPING LEADING-EDGE TECHNOLOGIES IN PRACTICE AUTOMATION, 
eee eet AN ELECTRONIC COMMERCE. WE KNOW THE NEXT FIFTY YEARS ARE GOING TO BRING 


pee SC CeGeGs WHY? BECAUSE YOU CAN COUNT ON THE FUND TO KEEP PUTTING YOU FIRST. 


4 
4 
q 
} 
EARS 
| 
oy 
| 
& 
q 
{ 
4 
a 
q 


th com 


Attomeys! Title Insurance’ Fund Inc PO Box 620800 Oviando, 


4 

4 

\ 

? 
| 
| 
} ate 
q 
ae 
q 


its disclosure to the other spouse? 
The ACTEC commentaries take the 
position that some separate confi- 
dences concern “irrelevant (or trivial) 
matters” and gives the following il- 
lustration: “For example, a lawyer 
who represents a husband and wife 
in estate planning matters might 
conclude that information imparted 
by one of the spouses regarding a 
past act of marital infidelity need not 
be communicated to the other 
spouse.”*? 

Likewise, the Restatement con- 
tains an estate planning example in- 
volving a separate confidence by one 
spouse which does not present an 
ethical problem because of the “lack 
of material effect” on the other 
spouse.*® 

This position is consistent with 
dicta in the recent Florida appellate 
decision in Cone v. Culverhouse, 687 
So. 2d 888 (Fla. 2d DCA 1997). 
Culverhouse addressed the applica- 
bility of the common interest excep- 
tion to attorney-client privilege in 
litigation brought by the wife after 
husband’s death concerning a wide 
range of professional services ren- 
dered mostly to the husband but also 
including estate planning for both 
spouses. The court’s decision states 
that in order for the common inter- 


est exception to be applicable: 

[T]he clients’ interests must be suffi- 
ciently compatible that a reasonable cli- 
ent would expect his or her communica- 
tions concerning the matter to be 
accessible to the other client. For ex- 
ample, a married couple creating an es- 
tate plan with interrelated documents 
probably have no reasonable expectation 
of confidentiality concerning the matter 
of the joint estate plan, but might still 
have such expectations concerning their 
individual, private discussions with their 
lawyer about the reasons for including or 
excluding specific bequests to third per- 
sons in their individual wills.®® 


This statement should be inter- 
preted to permit a separate confidence 
only to the extent that it does not give 
rise to conflict of interest — that is, a 
confidential communication from one 
spouse which has no material effect on 
the other spouse should be permissible, 
whereas a separate confidence which 
does have a material effect on the other 
spouse is and triggers the requirement 
for attorney withdrawal under Advi- 
sory Opinion 95-4. 


Conclusion 

The conclusions ofAdvisory Opinion 
95-4 are consistent with the RPPTL 
Section’s goal of promoting the feasi- 
bility of joint representation of spouses 
in estate planning. The final text of 
Advisory Opinion 95-4 avoids serious 
difficulties inherent in the conclusions 
of Proposed Advisory Opinion 95-4 and 
provides helpful general guidance to 
practitioners counselling married 
couples together concerning estate and 
trust matters. OQ 


1 The final text of Advisory Opinion 95- 
4 (May 30, 1997) is published in The 
Florida Bar News, July 1, 1997, at 6. 

2 The emphasis which Advisory Opin- 
ion 95-4 places on the duty of confidenti- 
ality has significance beyond issues in- 
volving joint representation. See James 
G. Pressly, Jr., Rohan Kelley and Michael 
Simon, Estate Planning, Ethics and Strat- 
egies in Dealing with Potentially Incapaci- 
tated Clients, at 1-2, 14th Annual Estate 
and Property Seminar (Palm Beach 
County Bar Association, 1997), address- 
ing the relevance of Advisory Opinion 95- 
4 with respect to confidentiality duties 
owed to clients having diminished capac- 
ity. The emphasis placed on the duty of 
confidentiality in Advisory Opinion 95-4 
should also be considered in connection 
with responsibilities owed to beneficia- 
ries by a fiduciary’s attorney concerning 
breach of fiduciary duty. See generally, 
Counseling the Fiduciary, 28 REAL Prop., 
Pros. & Tr. J. 825, 830-839, 848-855. See 
also FRPC Rule 4-1.7, comment relating 
to “Other conflicts situations” (“In 
Florida, the personal representative is 
the client rather than the estate or the 
beneficiaries.”); Barnett Banks Trust Co., 
N.A. v. Compson, 629 So. 2d 849 (Fla. 2d 
D.C.A. 1993); Estate of Gory, 570 So. 2d 
1381 (Fla. 4th D.C.A. 1990); but see Fla. 
Atty. Gen. Op. 96-94. 

3 Minutes of Oct. 20, 1995, Meeting of 
the Executive Council of the Real Prop- 
erty, Probate, and Trust Law Section of 
The Florida Bar (on file in the Office of 
the RPPTL Section Administrator, Talla- 
hassee). 

4 Td. 

5 Prior to Advisory Opinion 95-4, estate 
planning attorneys had little guidance in 
Florida beyond the following very limited 
analysis contained in FRPC 4-1.7, which 
provides: “Conflict questions may also 
arise in estate planning and estate ad- 
ministration. A lawyer may be called 
upon to prepare wills for several family 
members, such as husband and wife, and, 
depending upon the circumstances, a con- 
flict of interest may arise.” 

Discussion of Florida decisional authori- 
ties generally addressing confidentiality 
concerns involved in multiple representa- 
tion are summarized in FLoripa LecaL Et- 
Ics at §§7.11 and 8.7 (1992, 1996, The 
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Florida Bar). 

5 Comments and Recommendations on 
Lawyer's Duties in Representing Husband 
and Wife, 28 Reav Prop., Pros. & Tr. J. 
765 (1994). 

7 Commentaries on the Model Rules of 
Professional Conduct (2d ed. March 1995, 
ACTEC), updating its first edition pub- 
lished in October 1993. 

8’ The RPPTL Section’s request for an 
advisory opinion states: “The Florida 
Rules of Professional Conduct are in- 
tended to facilitate the delivery of le- 
gal services in an efficient and economi- 
cally feasible manner. Accordingly, their 
interpretation should encourage joint 
representation of spouses in non- 
adversarial representations, such as 
estate planning.” November 30, 1995, 
letter submitted by Hollis F. Russell on 
behalf of the RPPTL Section to Don 
Beverly, chair of the Professional Eth- 
ics Committee of The Florida Bar (the 
“RPPTL Section Request Letter”) at 4. 
This letter is available on the Internet 
at <http://www.flabarrpptl.org> in the 
materials relating to the Estate Plan- 
ning, Probate and Trust Professional- 
ism Committee. In this connection, the 
ACTEC Commentaries at 85 provide: “It 
is often appropriate for a lawyer to rep- 
resent more than one member of the 
same family in connection with their 
estate plans... . In some instances the 
clients may actually be better served by 
such a representation, which can result 
in more economical and better coordi- 
nated estate plans prepared by counsel 
who has a better overall understanding 
of all of the relevant family and prop- 
erty considerations.” 

° In this connection, the RPPTL Section 
Request Letter stated: “The focus of this 
inquiry is directed not toward the litiga- 
tion context but rather toward the non- 
adversarial context in which estate plan- 
ning services typically are rendered, 
involving long-term planning for appro- 
priate ultimate disposition of family as- 
sets. The situation presented is intended 
to reflect a common type of estate plan- 
ning representation — an attorney rep- 
resents spouses whose interrelated inter- 
ests and goals are similar over an 
extended period of time, but then diverge. 
The situation presented is adapted from 
Fox, Liability Squared (Pros. & Prop., 
Sept./Oct. 1995), and is intended to pro- 
vide an illustrative factual background 
as an aid to analysis of the issues pre- 
sented.” RPPTL Section Request Letter 
at 1-2. 

10 RPPTL Section Request Letter at 3. 

11 FRPC 4-1.4 is identical to MRPC 1.4 
and provides as follows: 

“(a) Informing Client of Status of Repre- 
sentation. A lawyer shall keep a client 
reasonably informed about the status of 
a matter and promptly comply with rea- 
sonable requests for information. 

“(b) Duty to Explain Matters to Client. A 
lawyer shall explain a matter to the ex- 
tent reasonably necessary to permit the 
client to make informed decisions regard- 
ing the representation.” 
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?2 Relevant portions of FRPC 4-1.6 pro- 
vide as follows: 
“(a) Consent Required to Reveal Informa- 
tion. A lawyer shall not reveal informa- 
tion relating to representation of a client 
except as stated in subdivisions (b), (c), 
and (d), unless the client consents after 
disclosure to the client. 
“(b) When Lawyer Must Reveal Informa- 
tion. A lawyer shall reveal such informa- 
tion to the extent the lawyer reasonably 
believes necessary: 

“(1) to prevent a client from commit- 
ting a crime; or 

“(2) to prevent a death or substantial 

bodily harm to another. 
“(c) When Lawyer May Reveal Informa- 
tion. A lawyer may reveal such informa- 
tion to the extent the lawyer reasonably 
believes necessary: 

“(1) to serve the client’s interest un- 
less it is information the client specifi- 
cally requires not to be disclosed .... 

“(5) to comply with the Rules of Pro- 

fessional Conduct... . 
“(e) Limitation on Amount of Disclosure. 
When disclosure is mandated or permit- 
ted, the lawyer shall disclose no more 
information than is required to meet the 
requirements or accomplish the purposes 
of this rule.” 

Advisory Opinion 94-5 makes no men- 
tion of the fact that Florida is a state in 
which lawyers must reveal confidential 
client information to prevent a client from 
committing any crime, as required by 
FRPC 4-1.6 (b)(1), making Florida one of 
the least protective jurisdictions of client 
confidentiality in this context. See gener- 
ally Ftoripa LEGAL ETHICs, supra note 5, 
at §§7.15 et seq. Unlike Florida, the ma- 
jority of states permit attorney use and 
disclosure of confidential client informa- 
tion only in the case of a criminal act that 
the lawyer believes is likely to result in 
imminent death, substantial bodily harm 
or substantial financial injury. See Re- 
statement (Third) of the Law Governing 
Lawyers, Proposed Final Draft No. 1 
(March 29, 1996, ALI) §117A, cmt. b and 
accompanying reporter’s note (containing 
chart of each state’s rules concerning dis- 
closure of client crimes, fraud and per- 
jury). Unless otherwise indicated, all ref- 
erences herein to “the Restatement” are 
to Restatement (Third) of the Law Gov- 
erning Lawyers (Proposed Final Draft 
No. 1, March 29, 1996) (ALI), final adop- 
tion of which may occur in 1998. See ALI 
Approves Nearly Half of Restatement of 
Law Governing Lawyers, Daily Report for 
Executives (BNA), No. 102, at C-1 (May 
28, 1996). 

13 Relevant portions of FRPC 4-1.7 pro- 
vide as follows: 
“(a) Representing Adverse Interests. A 
lawyer shall not represent a client if the 
representation of that client will be di- 
rectly adverse to the interests of another 
client, unless: 

“(1) the lawyer reasonably believes the 
representation wiil not adversely affect 
the lawyer’s responsibilities to and rela- 
tionship with the other client; and 

“(2) each client consents after consul- 


tation. 

“(b) Duty to Avoid Limitation on Indepen- 
dent Professional Judgment. A lawyer 
shall not represent a client if the lawyer’s 
exercise of independent professional judg- 
ment in the representation of that client 
may be materially limited by the lawyer’s 
responsibilities to another client or to a 
third person or by the lawyer’s own in- 
terest, unless: 

“(1) the lawyer reasonably believes the 
representation will not be adversely af- 
fected; and 

“(2) the client consents after consul- 

tation. 
“(c) Explanation to Clients. When repre- 
sentation of multiple clients in a single 
matter is undertaken, the consultation 
shall include explanation of the implica- 
tions of the common representation and 
the advantages and risks involved.” 

14 See RPPTL Section Request Letter at 
4-5. The facts set forth in the situation 
presented indicate a history in the rep- 
resentation in which all relevant infor- 
mation over many years was shared 
among lawyer, husband, and wife, thereby 
confirming a joint representation rela- 
tionship. 

15 See ACTEC Commentaries at 65-66; 
Study Committee Report at 772-73. 

16 See ACTEC Commentaries at 66-69; 
Study Committee Report at 771. 

17 See ACTEC Commentaries at 66; 
Study Committee Report at 778; Theresa 
Stanton Collett, Disclosure, Discretion or 
Deception: The Estate Planner’s Ethical 
Dilemma from a Unilateral Confidence, 
28 REAL Prop., Pros. & Tr. J. 683, 687 
(1994). 

18 Study Committee Report at 783-93. 
The separate confidence addressed in Ad- 
visory Opinion 95-4 constitutes a “preju- 
dicial confidence” as well as a “factual 
confidence” under the terminology of the 
Study Committee Report, at 785-786. 

19 Td. at 787. 

20 The ACTEC Commentaries at 68-69 
provide: “[T]he lawyer faces an extremely 
difficult situation with respect to which 
there is often no clearly proper course of 
action. In such cases the lawyer should 
have a reasonable degree of discretion in 
determining how to respond to any par- 
ticular case. In fashioning a response the 
lawyer should consider his or her duties 
of impartiality and loyalty to the clients; 
any express or implied agreement among 
the lawyer and the joint clients that in- 
formation communicated by either client 
to the lawyer regarding the subject of rep- 
resentation would be shared with the 
other client; the reasonable expectations 
of the clients; and the nature of the con- 
fidence and the harm that may result if 
the confidence is, or is not, disclosed.” 

21 This approach had been favored ear- 
lier in formal action taken by the RPPTL 
Section in 1994, when the RPPTL Sec- 
tion recommended that The Florida Bar 
adopt a proposed amendment to add the 
following new section to FRPC Rule 4- 
1.7: “(e) Representation of Spouses. Ex- 
cept as may otherwise be agreed (in a 
manner consistent with the Rules of Pro- 


fessional Conduct) among spouses and a 
lawyer representing both spouses in com- 
mon or related matters: (1) There shall 
be no confidentiality pursuant to Rule 4- 
1.6 as between the spouses insofar as the 
representation in such matters is con- 
cerned; and (2) If in the course of the rep- 
resentation one spouse communicates to 
the lawyer information which the lawyer 
reasonably should know the lawyer must 
disclose to the other spouse in order for 
the lawyer to provide competent repre- 
sentation to the other spouse, the lawyer 
shall, at the first reasonable opportunity, 
either (i) make such disclosure or (ii) 
withdraw entirely from representation of 
each spouse in such matters (in which 
event the lawyer shall not be required to 
make such disclosure or state any rea- 
son for withdrawal).” 

Minutes of Jan. 29, 1994, Meeting of 
the Executive Council of the Real Prop- 
erty, Probate and Trust Law Section of 
The Florida Bar, approving motion to pro- 
pose amendment to FRPC Rule 4-1.7 (on 
file at office of section administrator of 
RPPTL Section, Tallahassee). At its meet- 
ing on June 4, 1994, the Disciplinary Pro- 
cedure Committee of The Florida Bar 
Board of Governors rejected this pro- 
posal, as reflected in the minutes of that 
meeting (on file at Office of Executive 
Director of The Florida Bar, Tallahassee). 

22 Study Committee Report at 787. Pro- 
fessors Hazard’s and Hodes’ treatise de- 
scribes this approach as “lawyering for 
the situation” and sets out a succinct 
analysis of the relevant critical commen- 
tary. See 1 Georrrey C. Hazarp, Jr., & W. 
Hopes, THE Law LAWYERING: A 
HANDBOOK ON THE MODEL RULEs oF PRo- 
FESSIONAL CONDUCT §2.2:102 (2d ed. 1997) 
(“Hazarp & Hopes”). 

23 Fia. Stat. §90.502(4)(e) (1996) pro- 
vides an exception to attorney-client 
privilege as follows: “A communication is 
relevant to a matter of common interest 
between two or more clients, or their suc- 
cessors in interest, if the communication 
was made by any of them to a lawyer re- 
tained or consulted in common when of- 
fered in a civil action between the clients 
or their successors in interest.” 

24 Florida Advisory Opinion 92-5 holds 
that an attorney faced with federal law 
requiring disclosure of confidential client 
information which is not protected by 
attorney-client privilege may not make 
disclosure without client consent until 
compelled by legal process. 

25 N. Y. State Bar Ass’n Op. 555 (1984) 
(A and B to form a partnership, lawyer 
who received communication from B in- 
dicating that B was violating the part- 
nership agreement may not disclose the 
information to A although it would not 
be within the lawyer-client evidentiary 
privilege and the lawyer must withdraw 
from representing the partners with re- 
spect to partnership affairs). Also cited 
are ABA Comm. on Ethics and Profes- 
sional Responsibility, Formal Op. 91-361; 
N.Y. State Bar Ass’n Op. 674; and Mon- 
roe County (N.Y.) Bar Ass’n Op. 87-2. 

26 See May 9, 1997, RPPTL Section Memo- 
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randum to The Florida Bar Board of Gov- 
ernors at 1, which is available on the 
Internet at <http://wwwflabarrpptl.org>. 
The RPPTL Section initially favored a dis- 
cretionary approach (see RPPTL Section 
Request Letter at 3) but modified its posi- 
tion (as reflected in the memorandum of 
May 9, 1997) prior to the issuance of the 
final text of Advisory Opinion 95-4. 

27 See July 24, 1996, RPPTL Section 
Memorandum to John F. Harkness, Jr., 
Executive Director of The Florida Bar, At- 
tachment I at 2-3, which is available on the 
Internet at <http://www.flabarrpptl.org>, 
and which provides as follows: “An agree- 
ment regarding the sharing of information 
may be subsequently terminated either 
mutually or unilaterally. In the case of 
mutual termination, both clients are aware 
of termination (and hence are on equal foot- 
ing). In the case of unilateral termination 
by one co-client, the attorney must inform 
the other co-client thereof at the first rea- 
sonable opportunity so as to avoid any 
prejudice to that other client. When one co- 
client discloses to the attorney a separate 
confidence which materially impacts the 
interests of the other co-client with instruc- 
tions not to share that information, the 
agreement is necessarily unilaterally ter- 
minated. It is then incumbent upon the 
attorney to confirm same with the client 
imparting the unilateral confidence and 
also to so notify the non-confiding client. 
Thereafter, information shared between 
the co-clients before the termination re- 
mains available to both of them. However, 
the information which is unilaterally con- 
fided to Lawyer by the one co-client (Hus- 
band) with instructions not to share it may 
not under Rule 4-1.6 be disclosed by Law- 
yer to the non-confiding client (Wife).” 

For a discussion of agency law consid- 
erations, see Theresa Stanton Collett, Dis- 
closure, Discretion, or Deception: The Es- 
tate Planner’s Ethics Dilemma from a 
Unilateral Confidence, 28 REAL Prop., 
Pros. & Tr. J. 683, 706-711 (1994). 

28 Proposed Advisory Op. 95-4 (March 22, 
1996), published in The Florida Bar News, 
April 15, 1996, at 8. 

29 See July 24, 1996 RPPTL Section 
Memorandum at 1, and Attachment V 
thereto. 

3° The RPPTL Section argued: “Proposed 
Advisory Opinion 95-4 suggests that the 
lawyer may merely cite ‘professional ob- 
ligations’ to the non-confiding co-client 
(i.e., the wife) as the reason for the 
lawyer’s withdrawal. We believe that such 
a cryptic course of action may deceive the 
wife (who is, of course, a co-client) con- 
cerning the degree to which her interests 
may be threatened. Tracking §112(1) of 
the Restatement of the Law Governing 
Lawyers, the lawyer should, at the first 
reasonable opportunity, alert the wife 
that a matter seriously and adversely 
affecting her interests has come to light, 
which the husband refuses to permit the 
lawyer to disclose. Proposed Advisory 
Opinion 95-4 should be revised to so 
state.” Id. at 4. 


31 See 1 Hazarp & Hopes §1.6 (generally 
referring to“noisy withdrawals”); cf ABA 


Comm. on Ethics and Professional Re- 
sponsibility, Formal Op. 92-366 (conclud- 
ing that when a lawyer determines that 
his or her work product will be used by 
the client to perpetrate a fraud, the law- 
yer must withdraw and may also disaf- 
firm documents prepared in the course 
of representation, “even though such a 
‘noisy’ withdrawal may have the collat- 
eral effect of inferentially revealing cli- 
ent confidences”). 

32 The ACTEC Commentaries at 68 pro- 
vide: “In order to minimize the risk of 
harm to the clients’ relationship and, pos- 
sibly to retain the lawyer’s ability to rep- 
resent both of them, the lawyer may prop- 
erly urge the communicating client 
himself or herself to impart the confiden- 
tial information directly to the other 
client....In doing so the lawyer may prop- 
erly remind the communicating client of 
the explicit or implicit understanding 
that relevant information would be 
shared and of the lawyer’s obligation to 
share the information with the other cli- 
ent. The lawyer may also point out the 
possible legal consequences of not disclos- 
ing the confidence to the other client, in- 
cluding the possibility that the validity 
of actions previously taken or planned by 
one or both of the clients may be jeopar- 
dized.” See also RPPTL Section Request 
Letter at 3. 

33 See RPPTL Section Request Letter at 
10-11. 

34 Upon reconsideration, the Profes- 
sional Ethics Committee modified its 
opinion to mandate that the attorney be 
required (like the final text of Advisory 
Opinion 95-4) to notify both spouses that 
withdrawal is because of conflict of in- 
terest, and also required (unlike the 
opinion’s final text, which is permissive) 
to advise the spouses that each should 
retain separate counsel. Proposed Advi- 
sory Opinion 95-4, as modified on Janu- 
ary 24, 1997, on file with The Florida Bar 
Ethics Department, Tallahassee. 

35 In addressing this subject, Restate- 
ment §112, comment 1 provides as fol- 
lows: “In the course of withdrawal, the 
lawyer has discretion to warn the affected 
co-client that a matter seriously and ad- 
versely affecting that person’s interest 
has come to light, which the other co-cli- 
ent refuses to permit the lawyer to dis- 
close.” 

Restatement §112, cmt. |, illus. 3, dis- 
cussed at note 58 and accompanying text, 
further provides that the lawyer may in- 
form the nonconfiding client that the rea- 
son for withdrawal is that the confiding 
client will not permit disclosure of the 
separate confidence. Florida practitioners 
must be mindful, however, that Advisory 
Opinion 95-4 does not address whether 
or not the attorney may indicate to the 
nonconfiding spouse that the reason for 
the conflict of interest is because of sepa- 
rate confidence. It is uncertain how the 
text of the opinion should be interpreted 
as to this issue, which remains unsettled 
after Advisory Opinion 95-4. 

36 Advisory Op. 95-4 at 8. 
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38 The RPPTL Section inquired: “May 
Lawyer continue to represent Husband 
alone if Lawyer notifies Wife that Law- 
yer is withdrawing from the joint repre- 
sentation and will no longer represent 
Wife? If so, is disclosure to Wife neces- 
sary in order to obtain her informed con- 
sent to Lawyer’s continued representa- 
tion of Husband?” RPPTL Section 
Request Letter at 3. 

FRPC 4-1.9(a) provides (similar to 
MRPC 1.9) that “A lawyer who has for- 
mally represented a client in a matter 
shall not thereafter represent another 
person in the same or substantially re- 
lated matter in which that person’s in- 
terests are materially adverse to the in- 
terests of the former client unless the 
former client consents after consulta- 
tion.” The ACTEC Commentary at 122 on 
MRPC 1.9 provides the following example 
applying the rule to the estate planning 
context: “A lawyer who assisted a client 
in establishing a revocable trust for the 
benefit of the client’s spouse and issue 
may not later represent another party in 
an attempt to satisfy the new client’s 
claims against the trust by invading the 
assets of the trust. Similarly, the lawyer 
may not without informed consent of a 
former client use to the detriment of the 
former client any confidential informa- 
tion that was obtained during the course 
of the representation.”Ethics opinions 
outside Florida have reached different 
conclusions as to whether the continued 
representation of one spouse, in a mat- 
ter related to an estate plan created dur- 
ing the initial joint representation of the 
spouses, presents an inherent conflict of 
interest. For example, the Committee on 
Ethics of the Maryland State Bar Asso- 
ciation found no inherent conflict of in- 
terest where a law firm that represented 
both a husband and wife prior to their 
divorce wished to continue to represent 
the husband in redrafting his will, delet- 
ing the former spouse and provided no 
discussion of whether the wife must pro- 
vide consent for the lawyer’s continued 
representation of the husband. Comm. on 
Ethics of the Md. State Bar Ass’n, Op. 86- 
2. By contrast, the Rhode Island Bar As- 
sociation ruled that where a lawyer pre- 
pared an estate plan for both husband 
and wife, including trusts and wills, the 
lawyer may not thereafter redesign the 
wife’s estate to exclude her husband ab- 
sent the husband’s consent pursuant to 
MRPC 1.9 if the wife’s modification of her 
estate becomes materially adverse to her 
husband’s interests. R.I. Op. 96-07. 

39 July 24, 1996, RPPTL Section Memo- 
randum, Attachment I at 3, 4. See also 
FRPC 4-1.7, Comment relating to “Con- 
sultation and consent,” which provides in 
part: “There may be circumstances where 
it is impossible to make the disclosure 
necessary to obtain consent. For example, 
when the lawyer represents different cli- 
ents in related matters and 1 of the cli- 
ents refuses to consent to the disclosure 
necessary to permit the other client to 
make an informed decision, the lawyer 
cannot properly ask the latter to consent.” 
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40 See Restatement §213, cmts. d & e. 
The RPPTL Section Request Letter at 4 
also contained the following analysis: 
“Lawyer must inform Wife that, if she 
assents to Lawyer’s continued represen- 
tation of Husband, Lawyer may utilize 
(possibly to Wife’s disadvantage) any in- 
formation acquired by Lawyer during the 
joint representation. See ACTEC Com- 
mentaries at 122. Lawyer would not be 
required to obtain Wife’s assent to 
Lawyer’s representation of Husband 
alone in an unrelated matter (e.g., a busi- 
ness transaction) in which the spouses’ 
interests were not materially adverse, 
assuming Wife will not suffer any mate- 
rial harm on account thereof. In the event 
of the spouses’ subsequent divorce, Law- 
yer might be able to represent Husband 
alone (without obtaining Wife’s assent) 
in estate planning upon the proceeding’s 
conclusion, as long as there were to be 
no relevant material adversity between 
the spouses’ interests (insofar as concerns 
Husband’s estate planning) at that time.” 

41 See May 15, 1996 RPPTL Section 
Memorandum to the Florida Bar Profes- 
sional Ethics Committee at 4; this Memo- 
randum is available on the Internet at 
<http://www.flabarrpptl.org>. 

#2 See note 1, supra. 

43 This conclusion is consistent with the 
Study Committee Report, which deter- 
mined that no conflict is presented “if there 
is a mere possibility of conflict between the 
spouses in the estate planning process” and 
that a conflict only arises where there ex- 
ists “a substantial potential for a material 
limitation on the lawyer’s representations 
of either spouse — the equivalent of a ma- 
terial potential for conflict.” Study Commit- 
tee Report, at 779, 780. See also Standing 
Comm. On Legal Ethics of VA State Bar, 
Op. 708 (1985); but see Professional Ethics 
Comm. Of Allegheny County Bar Ass’n, 
Formal Op. 4 (Pa. 1983). See generally Re- 
statement §211, cmt. c. 

44 Advisory Op. 95-4 at n.1. This lan- 
guage was taken directly from the RPPTL 
Section Request Letter at 6. The RPPTL 
Section Request Letter at 2 further pro- 
vides: “Where the quality of representa- 
tion which either spouse may receive may 
be materially limited in a joint represen- 
tation on account of divergent goals or 
interests, each of them should have the 
opportunity to know that he or she may 
be better served if each spouse were to 
be represented by separate attorneys. 
When this subject is raised, most spouses 
may be expected to choose the joint rep- 
resentation — however, it is important 
that they be informed that their diver- 
gent interest could, to some degree, af- 
fect the quality of representation they 
may receive in the estate planning pro- 
cess.” 

45 See Restatement §211, cmt. ¢, illus. 1- 
3. See also Study Committee Report at 
780-781. 

46 FRPC 4-1.7(c). For a general discus- 
sion of Florida decisional authorities ad- 
dressing full disclosure and informed con- 
sent, see FLORIDA LEGAL ETHICS, supra note 
5, at §7.12. 


7 For a discussion of client informed con- 
sent, see Restatement §202, cmt. c. One 
noteworthy case is In re Boivin, 533 P.2d 
171 (Ore. 1975) (notice of dual represen- 
tation held insufficient to inform clients 
of potential conflict where attorney rep- 
resented both buyer and seller in a busi- 
ness transaction, as attorney must ex- 
plain nature of conflict of interest in such 
detail that the clients understand the rea- 
sons why it might be beneficial to retain 
independent counsel). See also Profes- 
sional Ethics Comm. of Allegheny County 
Bar Ass’n, Formal Op. 4 (Pa. 1983) (find- 
ing that, in estate planning situations 
involving conflict of interest between 
spouses, counsel should be authorized to 
and should in fact make full disclosure 
to each party of all assets involved and 
the terms and significance of the distribu- 
tive scheme adopted by both, since “the 
failure to provide such pertinent informa- 
tion, if deliberate, may border on fraudu- 
lent conduct, or if through neglect, might 
well vitiate the immunization sought” by 
an initial waiver of conflict of interest). 
Cf. Colo. Bar Ass’n Op. April 20, 1985 at 
196 (opining that prior to agreeing to rep- 
resent both a purchaser and a seller or a 
residential real estate transaction, the 
lawyer must determine that the parties 
agree on all material terms, disclose the 
risks of multiple representation, and dis- 
close that if a dispute develops, the law- 
yer would have to withdraw from repre- 
senting either party absent knowing 
consent of the information by each party). 
Even where the attorney only represents 
one spouse, potential malpractice con- 
cerns may arise concerning the quality 
of the attorney’s independent advice, as 
illustrated in Lovett v. Lovett, 593 A.2d 
382 (N.J. Sup. 1991) (legal malpractice 
claim dismissed where new attorney pre- 
pared new will for husband containing 
substantially different provisions from 
husband’s earlier estate plan, notwith- 
standing second wife’s relatively passive 
participation in the estate planning ser- 
vices rendered for husband, who was age 
73 and having memory difficulties). 

48 As of the writing of this article, the 
Estate Planning, Probate and Trust Pro- 
fessionalism Committee of the RPPTL 
Section is undertaking a project to de- 
velop model forms for estate planning en- 
gagement letters, including matters re- 
lating to Advisory Opinion 95-4. Draft 
language relating to this project may be 
found on the Internet at <http:// 
www.flabarrpptl.org>. 

49 See, e.g., Hotz v. Minyard, 403 S.E.2d 
634 (S.C. 1991) (where one client made 
two wills, second of which would ad- 
versely affect his daughter’s interests and 
where both were clients of same attor- 
ney, finding no duty to disclose existence 
of second will against wishes of testator 
but finding duty to deal with other client 
(daughter) in good faith and not actively 
misrepresent first will); Haynes v. First 
Nat’! State Bank of New Jersey, 432 A.2d 
890 (N.J. 1981) (finding mere possibility 
of conflict of interest due to possibility of 
undue influence at outset of attorney-cli- 


ent relationship sufficient to establish 
ethical breach by attorney; further find- 
ing that even where representation of two 
clients has become routine practice, when 
latent conflict becomes real, attorney 
must fully disclose all material informa- 
tion and, if need be, extricate himself from 
conflict by terminating his relationship 
with at least one party). 

50 In Florida, an ethics rule violation 
may be introduced as “some evidence” of 
malpractice. Pressley v. Farley, 579 So. 2d 
160, 161 (Fla. 1st D.C.A. 1991), cause dis- 
missed, 583 So. 2d 1036. Malpractice li- 
ability for estate planning under Florida 
law is addressed in Basic Estate PLan- 
NING IN FLORIDA §§13.24 et seq. (2d 1993, 
1996, The Florida Bar) and in Profes- 
sional Liability of Lawyers in Florida, 
§§3.11 et seg. (1989, 1993 The Florida 
Bar), which summarize the modified priv- 
ity requirements under Florida case law. 
See also Kinney v. Shinholser, 663 So. 2d 
643 (Fla. 5th D.C.A. 1995). No reported 
Florida case has addressed the applica- 
tion of malpractice privity requirements 
with respect to challenge to estate plan- 
ning documents grounded on a conflict 
of interest ethics violation. For a general 
discussion of the significance of ethical 
violations with respect to attorney civil 
liability in estates and trust practice, see 
Bruce S. Ross, How To Do Right By Not 
Doing Wrong: Legal Malpractice and 
Ethical Considerations in Estate Plan- 
ning and Administration, 28 U. Miami 
HECKERLING Inst. { 800, at 7 806.2 (1994). 
See generally Restatement (Third) of the 
Law Governing Lawyers (Tentative Draft 
No. 8, March 21, 1997) (ALI) §§71 et seq.; 
1 Hazarp & Hopes §1.7:306 and 2 Haz- 
ARD & Hopes §8.4:201. 

51 1] Hazarp & Hopes §1.7:305. 

52 Proposed Advisory Op. 95-4. This con- 
clusion of Proposed Advisory Opinion 95- 
4 is reported in Christopher H. Gadsden, 
Familiar Ethics Themes Receive Addi- 
tional Attention, Tr. & Est., May 1997 (vol. 
136, no. 6), at 39, 40, although the 
Gadsden article does not report that this 
conclusion has been rejected and reversed 
in the final text of Advisory Opinion 95- 
4. 

53 May 9, 1997, RPPTL Section Memo- 
randum, at 2-3. This position follows In 
re Samuels, 674 P.2d 1166 (Ore. 1983), 
which held that no advance confidential- 
ity warning was required prior to repre- 
sentation of multiple clients in the for- 
mation of a partnership where no conflict 
of interest was presented. In an earlier 
submission, the RPPTL Section had also 
set out its analysis that, from purely an 
interpretation viewpoint, FRPC Rules 4- 
1.4(b) and 4-1.7(c) were not intended to 
be read to require an advance confiden- 
tiality warning in the absence of a con- 
flict of interest. May 15, 1996 RPPTL 
Section Memorandum at 8-10. In recent 
action consistent with this position, the 
New York State Bar Association approved 
a proposed amendment to DR 5-105 (C) 
that incorporates language similar to 
FRPC 4-1.7(c) and the last sentence of 
MRPC 1.7 (b). In explaining the change, 
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the comment to the proposed amendment 
indicates that it is to be applicable in situ- 
ations where lawyers are seeking waiver 
of conflict of interest. N.Y. State Bar Ass’n, 
Proposed Amendments to the N.Y. Law- 
yers’ Code of Professional Responsibility, 
DR 5-105 (C) (January 24, 1997). 

54 This example is as follows: “Lawyer 
Represents Husband and Wife as plain- 
tiffs jointly in a substantial personal in- 
jury matter. Husband’s claims are based 
upon serious injuries received in an au- 
tomobile accident, and Wife’s claims are 
based on loss of consortium. At the out- 
set of the litigation and throughout its 
prosecution Lawyer does not learn any 
information which might reasonably in- 
dicate that the interests of his co-clients 
were divergent. At no point does Lawyer 
discuss with them conflict of interest or 
separate confidence concerns. After sub- 
stantial discovery, settlement negotiation 
discussions reach tentative agreement on 
a settlement amount. However, Husband 
separately confides to Lawyer that he is 
having an extra-marital relationship and 
insists that the settlement agreement be 
structured to provide that Husband alone 
is to be entitled to the entire settlement 
proceeds.” May 9, 1997 RPPTL Section 
Memorandum at 4. 

The RPPTL Section opposed the per 
se rule favored by the Professional Eth- 
ics Committee because it would “add a 
severe requirement on Florida lawyers 
which would essentially censure ethical 
conduct currently practiced by a large 
segment of Florida’s lawyers.” Id. See also 
Monroe County Bar Ass’n Ethics Comm., 
Op. 87-2 (N.Y. 1988), which presented 
facts similar to the above personal injury 
example. Although that opinion did not 
address the issue whether the joint rep- 
resentation of a husband and wife as 
plaintiffs in a personal injury litigation 
(arising from injuries sustained by the 
husband) created a conflict at the outset 
or a need for an advance confidentiality 
warning, it concluded that where a law- 
yer learns during the course of the trial 
that the husband intends to divorce the 
wife after the lawsuit has concluded and 
a settlement has been paid to both, there 
is no implied consent on the part of the 
husband to the disclosure to the wife sim- 
ply by virtue of the fact that the spouses 
have jointly employed the lawyer. Pre- 
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sented with this dilemma, the opinion 
concludes that the lawyer should first ask 
for the husband’s permission to disclose 
the information to the wife so that the 
lawyer may continue to represent the 
husband after the wife seeks the services 
of another lawyer and, if the request is 
refused and the information remains con- 
fidential, the lawyer cannot continue to 
represent the husband after the wife 
seeks the services of another lawyer. 

55 Advisory Opinion 95-4 does indicate 
that, while not ethically required, an ad- 
vance discussion of confidentiality may 
be desirable, as“in some situations it may 
help prevent the type of occurrence” ad- 
dressed therein. In subsequent discussion 
regarding separate confidences, Advisory 
Opinion 95-4 also states that “confusion 
or misunderstanding on the part of the 
clients may be minimized or eliminated 
by means of a discussion between the law- 
yer and the clients at the outset of the 
representation.” In this connection, the 
ACTEC Commentaries at 86 provide as 
follows: “Prospective clients and the law- 
yer should discuss the extent to which 
material information imparted by either 
client would be shared with the other and 
the possibility that the lawyer would be 
required to withdraw if a conflict in their 
interests developed to the degree that the 
lawyer could not effectively represent 
each of them. The information may be 
best understood by the clients if it is dis- 
cussed with them in person and also pro- 
vided to them in written form, as in an 
engagement letter or brochure.” 

Taking into account Advisory Opinion 
95-4, the foregoing quotation should be 
interpreted as a practice suggestion (and 
not as an ethical requirement) for estate 
planning attorneys in Florida. 

56 RPPTL Section Request Letter at 2. 
Neither the ACTEC Commentaries nor 
the Study Committee Report specifically 
consider the lawyer’s duties in the event 
that the lawyer learns from another 
source detrimental information of mate- 
rial impact which the lawyer expects one 
spouse would not wish the lawyer to dis- 
close to the other spouse. For example, 
suppose the situation presented in Advi- 
sory Opinion 95-4 were altered such that 
the lawyer only became aware of the 
husband’s extra-marital relationship 
from another source. Presumably, the 
husband, if confronted by the lawyer, 
would object to disclosure to the wife, and 
the basic ethical duties as dictated by 
Advisory Opinion 95-4 would govern the 
lawyer’s conduct. For another example 
involving information learned from a 
third party, see Burnele v. Powell and 
Ronald C. Link, The Sense of a Client: 
Confidentiality Issues in Representing the 
Elderly, 62 ForpHaM L. Rev. 1197, 1212 
(1994). 

57 ACTEC Commentaries at 67. In con- 
trast, the ACTEC Commentaries gives 
two other examples of separate confi- 
dences of a more serious nature: “After 
she signs the trust agreement I intend to 
leave her” or “All of the insurance poli- 
cies on my life that name her beneficiary 
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have lapsed.” Jd. at 68. Other notewor- 
thy examples are analyzed in Powell and 
Link, supra note 56, at 1205-1216. See 
also Jeffrey N. Powell, Professional Re- 
sponsibility: Reforms are Needed to Ac- 
commodate Estate Planning and Family 
Counselling, 25 U. M1aAMi HECKERLING INstT. 
7911803.2, 1805.1 (1991). 

58 Restatement §112, cmt. 1, illus. 2, pro- 
vides: “Lawyer has been retained by Hus- 
band and Wife to prepare wills pursuant 
to an arrangement under which each 
spouse agrees to leave most of their prop- 
erty to the other... Shortly after the wills 
are executed, Husband (unknown to Wife) 
asks Lawyer to prepare an inter vivos 
trust for an illegitimate child whose ex- 
istence Husband has kept secret from 
Wife for many years and about who Hus- 
band has not previously informed Law- 
yer. Husband states that Wife would be 
distraught at learning of Husband’s infi- 
delity and of Husband’s years of silence 
and that disclosure of this information 
could destroy their marriage. Husband 
directs Lawyer not to inform Wife. The 
inter vivos trust that Husband proposes 
to create would not materially affect 
Wife’s own estate plan or her expected 
receipt of property under Husband’s will, 
because Husband propose to use property 
designated in Husband’s will for a per- 
sonally favored charity. In view of thelack 
of material effect on Wife, Lawyer may 
assist Husband to establish and fund the 
inter vivos trust and refrain from disclos- 
ing Husband’s information to Wife.” (Em- 
phasis added.) 

In contrast, an ethical problem arises 
under Restatement §112, cmt. 1, illus. 3, 
which varies the facts of Illustration 2 
such that the prepared trust “would sig- 
nificantly deplete Husband’s estate, to 
Wife’s material detriment and in frustra- 
tion of the spouses’ intended testamen- 
tary arrangements.” 

59 Cone v. Culverhouse, 687 So. 2d at 893. 
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Tax Law 


The Roth IRA — What a Great Deal! 


by Richard S. Franklin and Lester B. Law 


he new Roth IRA! allows a 
taxpayer to fund an IRA 
with amounts ranging from 
just a few thousand to mil- 
lions of dollars, lets the funds grow 
tax exempt for a virtually unlimited 
period of time, and allows the tax- 
payer to withdraw the moneys tax 
free. The most significant features of 
the new Roth IRA, which distinguish 
it from a traditional IRA, are that i) 
distributions are not required dur- 
ing the owner’s lifetime, and ii) when 
taken, distributions are tax free, as 
long as the account has been in ex- 
istence for five years and the distri- 
butions are taken after age 59%. 
This article explains the technical 
statutory requirements of the Roth 
IRA, some issues that are not ad- 
dressed or that are unclear in the 
new statute, and some possible plan- 
ning strategies to take advantage of 
the Roth IRA. 


How to Fund the Roth IRA 

There are two ways to fund a Roth 
IRA. First, the taxpayer may make 
nondeductible cash contributions to 
a Roth IRA.? Second, the taxpayer 
may convert (roll over) assets in a 
traditional IRA to a Roth IRA. Al- 
though funding a Roth IRA through 
contributions may benefit the tax- 
payer, the “real deal,” from an estate 
and income tax perspective, comes 
from the rollover; thus, this article 
will primarily discuss the rollover 
provisions. 


Rollover Requirements 

The ability of a taxpayer to roll 
over a traditional IRA to a Roth IRA 
is only available if the taxpayer’s 
adjusted gross income (AGI) is not 


This article explains 
statutory requirements 
of the Roth IRA, some 

issues that are not 
addressed or are 
unclear in the new 
statute, and possible 
planning strategies to 
take advantage of the 
Roth IRA. 


greater than $100,000 (the AGI 
threshold) and the taxpayer is not 
married filing separately.° 

¢ The AGI Threshold 

For purposes of the Roth IRA, AGI 
is defined the same as it is defined 
under IRC §219(g)(3), except the 
amount required to be included in 
income as a result of the conversion 
to the Roth IRA is not counted to- 
ward the $100,000 threshold.‘ In 
general, it is the amount that the 
taxpayer reports on line 32 of his or 
her Form 1040, personal income tax 
return. 

¢ How to Plan to Meet the AGI 
Threshold 

If a taxpayer normally has annual 
AGI in excess of $100,000, he or she 
may want to consider planning in 
this taxable year such that the AGI 
is under the threshold. For example, 


the taxpayer could consider convert- 
ing taxable interest income to nontax- 
able interest income through invest- 
ing in tax-free bonds, recognizing 
capital losses, or deferring income, if 
possible. 


Problem with 
Taxpayers in Pay Status 

One of the unanswered issues 
deals with the situation where the 
taxpayer is already in pay status 
(that is, the taxpayer is beyond his 
or her required beginning date 
(RBD)).° The issue is clearly seen by 
this example. 

Let’s suppose that the taxpayer, T, 
is in pay status, has a $2 million tra- 
ditional IRA, in which his minimum 
required distribution (MRD)* for 
1998 is $110,000, and has no other 
taxable income. 

The question to be addressed is 
whether T is permitted to roll over 
any part of or all of the MRD of 
$110,000. If the rollover is permis- 
sible, then arguably the amount that 
is rolled over should not be counted 
toward the AGI threshold. However, 
if the MRD could not be rolled over, 
then it would be included in 7’s AGI; 
thus, he would not meet the 
$100,000 limitation. 

From a pure statutory analysis, it 
appears that the MRD from a tradi- 
tional IRA cannot be rolled over. IRC 
§408A(a) provides that “[e]xcept as 
provided in this section, a Roth IRA 
shall be treated for purposes of this 
title in the same manner as an indi- 
vidual retirement plan.” What this 
means is that the rules under §408 
applicable to traditional IRAs apply 
to Roth IRAs, unless indicated other- 
wise in §408A. Section 408A(c)(3)(B) 
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permits a taxpayer to make a “quali- 
fied rollover contribution” if two re- 
quirements are met, as stated below. 
Section 408A(e) defines a “qualified 
rollover contribution” as a rollover 
contribution to a Roth IRA from a 
traditional IRA,’ provided that such 
rollover contribution from the tradi- 
tional IRA meets the requirements 
of §408(d)(3). However, §408(d)(3)(E) 
specifically prohibits the rollover of 
the minimum required distribution. 
Essentially: i) §408A does not specifi- 
cally authorize the rollover of the 
MRD; ii) §408A defers to §408 for 
rules not otherwise covered in §408A; 
and iii) §408(d)(3)(E) specifically pro- 
hibits the rollover of the MRD. There- 
fore, the argument goes that the 
MRD will not be considered a quali- 
fied rollover contribution for pur- 
poses of §408A. 

If this is the correct statutory 
analysis, then it appears that no one 
with a large IRA in payout status 
could convert to the Roth IRA, since 
their MRDs typically would be in 
excess of the AGI threshold. However, 
in the authors’ opinion, Congress cre- 
ated the Roth IRA, at least in part, 
to generate immediate revenue. It 
appears that, consistent with this 
theme of generating income from the 
conversion, Congress did not intend 
for the MRD rules to deter the con- 
version of large traditional IRAs. 
Moreover, the conversion to a Roth 
IRA is treated as a distribution for 
income tax purposes. The authors 


Another issue is 
whether one can 
convert from a 
qualified plan, such 
as a profit sharing 
plan or 401K plan, 
to a Roth IRA. 


believe that the IRS (or Congress) 
may resolve this issue favorably for 
taxpayers in the future. 


Conversions From 
Qualified Plans 

Another issue that arises, because 
it is not addressed in the statute, is 
whether one can convert from a 
qualified plan, such as a profit shar- 
ing plan or 401K plan, to a Roth IRA. 
There is no statutory authority un- 
der §408A for the direct conversion 
from a qualified plan to the Roth IRA. 
However, what one may not be able 
to do directly, one may be able to do 
indirectly! If one has an interest in a 
qualified plan, he or she would need 
to roll over the qualified plan inter- 
est into a traditional IRA (which is 
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permissible) and then convert to the 
Roth IRA (which is also permis- 
sible). Although this is a two-step 
transaction, it accomplishes the 
taxpayer's goal. This is another area 
in which further official guidance is 
needed from the IRS. 


Income Tax Implications of 
Distributions from Roth IRA 

The taxpayer will be able to make 
a tax-free distribution from a Roth 
IRA if such distribution is considered 
a “qualified tax-free” distribution. In 
order to be a “qualified tax-free” dis- 
tribution the distribution must be 
made to: the owner after the owner 
reaches age 59%; a beneficiary (or the 
individual’s estate) after the owner’s 
death; the owner if the owner be- 
comes disabled; the owner and the 
owner’s spouse and their children, 
grandchildren, and ancestors for first 
time home buyer’s expenses (subject 
to a $10,000 lifetime cap); or the 
owner for qualified higher education 
expenses.’ Importantly, however, no 
“qualified tax-free” distributions can 
be made until the taxpayer has had 
the Roth IRA for five years.'° 

Nonqualified distributions are in- 
cludible in income to the extent at- 
tributable to earnings (remember, 
you have basis in your contributions) 
and are subject to the 10 percent pen- 
alty tax applicable to early withdraw- 
als, unless an exception applies. A 
special ordering rule, however, ap- 
plies for purposes of determining 
what portion of a nonqualified dis- 
tribution is includible in income. Dis- 
tributions are first treated as made 
from contributions.'! Therefore, no 
portion of a distribution is treated as 
attributable to earnings, or includible 
in gross income, until distributions 
from the Roth IRA exceeds the con- 
tributions. For this purpose, all of the 
taxpayer’s Roth IRAs would be ag- 
gregated. 


Distributions from Roth IRA 
During Taxpayer’s Lifetime 
Very importantly, the minimum 
required distribution rules that are 
applicable to a traditional IRA or 
qualified plan account are not appli- 
cable to a Roth IRA during the 
owner's lifetime. However, after the 
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owner’s death the minimum distri- 
bution rules appear to apply to the 
Roth IRA in the hands of the benefi- 
ciary.'? Thus, the owner of a Roth IRA 
is not required to take any distribu- 
tions during his lifetime! And, upon 
his death, the distributions are in- 
come tax free to his beneficiaries! 


Planning Post-Mortem 
Distributions from Roth IRA 

The minimum required distribu- 
tion rules that are applicable to a tra- 
ditional IRA or qualified plan ac- 
count are also applicable to a Roth 
IRA after the owner’s death. Unfor- 
tunately, there are no current regu- 
lations that give guidance on how 
these rules are to apply to a Roth 
IRA. Certainly, the owner’s beneficia- 
ries could withdraw the entire ac- 
count as a tax-free distribution. But 
could they elect to continue the ac- 
count and thereby continue taking 
advantage of the tax-free growth? 
Although it is not entirely clear, the 
authors believe the logical answer is 
yes, subject to the normal compli- 
cated post-death minimum distribu- 
tion rules. 

Exactly how are MRDs calculated 
following the Roth IRA owner’s 
death? The logical answer is that, in 
the case of a Roth IRA, the post-death 
minimum distribution rules in IRC 
§401(a)(9)(B) should be applied as if 
the distribution of the account had 
not begun under §401(a)(9)(A). This 
is fair since those rules do not apply 
to a Roth IRA. This is so even though 
the owner may have converted his or 
her traditional IRA to a Roth IRA 
after his or her traditional RBD (i.e., 
after April 1 of the year following the 
year of attaining age 70%) or died 
after his or her RBD." Of course, this 
is another area that will need further 
guidance from the IRS. 


The Most Important Question 
The key question is: “Should the 
taxpayer convert?” The answer is: “It 
depends!” On the one hand, convert- 
ing the traditional IRA into a Roth 
IRA could provide the taxpayer with 
unlimited tax-free accumulation un- 
til death (with no minimum distri- 
bution requirement), and perhaps 
tax-free accumulation following 


death for his or her beneficiaries 
(subject to the normal post-death dis- 
tribution requirements). On the other 
hand, converting to the Roth IRA re- 
quires a current payment of income 
tax on the withdrawal from the tra- 
ditional IRA. Whether to keep a tra- 
ditional IRA or convert it to a Roth 
IRA is a huge financial decision that 
couid affect hundreds of thousands, 
even millions, of dollars of the 
taxpayer’s assets. And, as the plan- 
ner, counsel is likely to see a great 
deal of speculation on the matter. The 
authors’ advice is to ignore the specu- 
lation and run the numbers. Provid- 
ing an intelligent, informed analysis 
to answer the question requires an 
economic analysis based on the 
taxpayer’s individual circumstances.'® 


Roth IRA 
Conversion Analysis 

The starting place for modeling the 
traditional IRA versus Roth IRA con- 
version scenarios is to determine the 
potential payout period of the ac- 
count and the minimum required dis- 


tribution percentages for the account 
pursuant to the controlling distribu- 
tion elections. Thereafter, the plan- 
ner should consider the post-death 
payout options of the new Roth IRA 
in contrast to the traditional IRA. 
This is especially so if the client an- 
ticipates using the retirement ac- 
count as an estate planning tool, 
which the authors suggest is appro- 
priate in many cases. 


Paying Income Tax 
on the Conversion 

Counsel will also need to account 
for the source of assets from which 
the taxpayer should pay the income 
taxes generated as a result of the 
conversion. If the taxpayer has his 
or her choice, it will be more benefi- 
cial to pay the conversion taxes from 
assets other than the Roth IRA. This 
will allow more assets to remain in 
the income-tax-exempt Roth IRA. 
Moreover, the proposed technical cor- 
rections legislation may provide an- 
other reason to pay the conversion 
taxes from outside the IRA assets. 


T. Rowe Price can help. Call 
for our free kit on managing the 
payout from your former employer's 
retirement plan. The kit clearly 
explains the pros and cons of all 
the distribution options, so you 


Switching Jobs Can Have An 
Unfortunate Effect On Your Retirement Savings. 
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Don't Lose 40% Or More Of Your Retirement Plan To Taxes And Penalties. 
Call For Your Free Information Kit Today. 


Invest With Confidence 


T.RowePtice 


can decide what's best for 
you. Because we’d hate to 
see your retirement plan go all 
to pieces. 


1-800-541-8364 


Request a prospectus with more complete information, including management fees and other charges 
and expenses. Read it carefully before you invest or send money. 
T. Rowe Price Investment Services, Inc., Distributor. 
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Under the new proposed legislation 
an additional 10 percent tax would 
be imposed on distributions from the 
Roth IRA during the first five years 
to the extent that the distribution 
was attributable to converted 
amounts.'® 


Example 

The following example illustrates 
whether it is better to roll over or to 
continue a traditional IRA. Assume 
that the hypothetical clients, T, and 
his wife, W, have a $5,000,000 estate, 
which consists of T’s $1,000,000 IRA 
and $4,000,000 of other assets 
(homes, stocks and bonds, etc.) held 
jointly. They believe that they can 
achieve a consistent total rate of re- 
turn on an annual basis of eight per- 
cent for assets held within the retire- 
ment account and 5.5 percent after 
tax rate of return for assets held out- 
side of the retirement account. T is 
68 years old and W is 63 years old. 
They have one child, C, who is 37 
years old. Assume that: 1) T elects a 
joint life payout based on his and W’s 
lives; 2) T elects to recalculate his life 
expectancy, but not to recalculate the 
life expectancy of W; 3) T dies in the 
year 2015; 4) W elects to treat the 
account as her own following T’s 
death; 5) W elects a joint life payout 
based on her and C’’s lives; 6) W elects 
to recalculate her life expectancy; 7) 
W dies in the year 2025 at which time 
estate taxes are paid; and 8) C, fol- 
lowing the death of W, takes only the 
minimum required distributions 
from the retirement account. 

Compute the total benefits to the 
family of the traditional IRA assum- 
ing a flat income tax rate of 22 per- 
cent. For comparison purposes, also 


If a taxpayer decides 
to convert a 
traditional IRA to a 
Roth IRA, Congress 
provided a special 
transitional rule for 
conversions taking 
place in 1998. 


compute the total benefits to the fam- 
ily of the traditional IRA assuming 
a flat income tax rate of 28 percent. 
Given the significant bunching of in- 
come that would occur upon convert- 
ing to the Roth IRA, it is assumed a 
flat 40 percent income tax rate ap- 
plicable to any amounts converted to 
the Roth IRA, and it is assumed that 
the conversion taxes are paid from 
assets outside of the Roth IRA when 
possible. The total benefits to the 
family are summarized in Table A. 
Upon the full distribution of the 
Roth IRA to the beneficiary, C, after 
the death of the taxpayers, even with 
an 18 percent spread in income tax 
rates between the traditional and 
Roth IRAs, the Roth IRA is far supe- 
rior to the traditional IRA, by ap- 
proximately $9,000,000. Moreover, 
the Roth IRA at 40 percent income 
tax rate is better than the traditional 
IRA @ 28 percent income tax rate by 
$9,550,000.’ In this case converting 
to the Roth IRA seems to achieve 


extraordinary results for the 
taxpayer's family. 


When the Taxpayer 
Should Not Convert 

Does this mean that it is always 
beneficial to roll the traditional IRA 
to a Roth IRA? In most cases, it ap- 
pears to be the case; however, there 
are instances when the Roth IRA is 
not better. Generally, as the retire- 
ment account size increases in rela- 
tionship to the size of the total es- 
tate, the positive benefits of the Roth 
IRA decline. This is seen in Table B 
below. Furthermore, the general rule 
of thumb is that converting to the 
Roth IRA will not be beneficial if the 
retirement account itself is the only 
source of funds for payment of the 
conversion taxes. 


Transitional Rule for 1998 

If a taxpayer decides to convert his 
or her traditional IRA to a Roth IRA, 
Congress provided a special transi- 
tional rule for conversions taking 
place in 1998. This rule permits the 
taxpayer to spread the income gen- 
erated from the conversion ratably 
over four years.'® 


Summary 

The Roth IRA could just be the deal 
of the century for some taxpayers. 
There are still a number of issues to 
be answered, either through techni- 
cal corrections or through IRS guid- 
ance. Planning of the conversion to 
the Roth IRA is critical. The authors 
suggest that in order for planners to 
properly advise their clients, they 
should run the numbers to determine 
if it is a good “deal.” O 


Table A 


to Family of 


Tax Rate 


IRA Assets/Other Assets | Total Benefit 


Traditional IRA 
@ 22% Income 


Family of Family of 
Traditional IRA | Roth IRA 
@ 28% Income @ 40% Income 
Tax Rate Tax Rate 


Total Benefit to | Total Benefit to | Roth IRA Savings 
Compared to 
Traditional IRA 
@ 22% Income 
Tax Rate 


Roth IRA Savings 
Compared to 
Traditional IRA 
@ 28% Income 
Tax Rate 


$1,000,000 / $4,000,000 | $25,900,000 


$25,350,000 $34,900,000 


$9,000,000 


$9,550,000 
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! The Roth IRA, named after the Sen- 
ate Finance Committee Chairman, Will- 
iam V. Roth, Jr., is a new type of IRA en- 
acted as new §408A of the Internal 
Revenue Code of 1986, as part of the Tax- 
payer Relief Act of 1997, Pub. L. No. 105- 
34, enacted August 5, 1997 (the “1997 
Act”). Taxpayers are eligible to utilize this 
new IRA beginning in 1998. For purposes 
of this article, IRAs in existence before 
the 1997 Act shall be referred to as “tra- 
ditional IRAs,” whereas IRAs created un- 
der I.R.C. §408A (1986) shall be referred 
to as “Roth IRAs.” 

2 In general, the nondeductible contri- 
butions are limited to $2,000 annually 
and can be made even after the taxpayer 
attains age 70% (as long as he or she has 
compensation at least equal to the con- 
tributed amount). Eligibility is phased out 
for single taxpayers with adjusted gross 
income (AGI) between $95,000 and 
$110,000 and for joint filers with AGI 
between $150,000 and $160,000. In ad- 
dition, the taxpayer’s spouse may contrib- 
ute up to $2,000 to a Roth IRA as long as 
the taxpayer’s and spouse’s combined 
compensation is at least equal to the con- 
tributed amount. 

3 L.R.C. §408A(c)(3)(B)(i) and (ii). 

4 TR.C. §408A(c)(3)(C)(i). See generally 
I.R.C. §219(g)(3) for the general defini- 
tion of AGI. 

5 T.R.C. §401(a)(9)(C). For purposes of 
IRA, the required beginning date is de- 
fined as April 1 of the calendar year fol- 
lowing the later of the calendar year in 
which the employee attains age 701/2, or 
the calendar year in which the employee 
retires. 

T.R.C. §401(a)(9). 

7 This section also permits a rollover 
from another Roth IRA; however, this is 
not relevant for the analysis. 

8 See I.R.C. §§408(d)(3), 408A(c)(3)(B), 
and 408A(e). 

9 T.R.C. §§408A(d)(2)(A), 408A(d)(5), 
(72)(t)(2)(E) and (F). 

10 T.R.C. §408A(d)(2)(B). 

1 T.R.C. §408A(d)(1)(B). 


There are still a 
number of issues to 
be answered either 

through technical 
corrections or 
through IRS 
guidance. Planning 
is Critical. 


2 T.R.C. §§408A(c)(5), 408(a)(6), and 
408(b)(3). 

13 L.R.C. §408A(d)(2)(B)(ii). 

M4 Our analysis is as follows: Since I.R.C. 
§401(a)(9)(A) does not apply to Roth IRAs, 
the distribution of the Roth IRA owner’s 
interest could never have begun under 
I.R.C. §401(a)(9)(A) as contemplated by 
§401(a)(9)(B)(i), which in turn requires 
that the rules under §401(a)(9)(B)(ii), (iii), 
and (iv) apply at the death of a Roth IRA 
owner. Understanding this point is criti- 
cal to appreciating the post-death distri- 
bution rules applicable to a Roth IRA. 

15 In order to perform the analysis, the 
authors suggest the use of software to do 
the analysis. 

16 H.R. 2645 (1998). 

17 These amounts were calculated using 
R Planner. 

18 T.R.C. §408A(d)(3)(A)(iii). There is an- 
other issue with respect to accounts con- 
verted in 1998 and subject to the special 
rule allowing the conversion income to 
be reported over four years. What if the 


owner dies during the four-year period? 
What should happen to the unreported 
income? Currently I.R.C. §408A does not 
address this issue. We believe the pro- 
posed technical corrections provision is 
a reasonable resolution of the matter. 
Except in cases where the owner’s spouse 
is the designated beneficiary and the 
spouse survives the owner, the technical 
corrections legislation would require that 
any remaining unpaid conversion taxes 
must be paid from the owner’s estate as 
an expense and therefore treated as a 
deduction for estate tax purposes. In 
cases where the owner’s spouse “ac- 
quires” the Roth IRA as a result of the 
owner’s death, any remaining conversion 
taxes may be paid by the spouse pursu- 
ant to the same schedule applicable to 
the owner. 


Richard S. Franklin is a share- 
holder in the Naples law firm of Myers 
Krause & Stevens, Chartered and is board 
certified in wills, trusts, and estates. He 
is the creator of R Planner, a software pro- 
gram designed to assist in planning the 
distribution of retirement accounts. Mr. 
Franklin has a law degree from the Uni- 
versity of Alabama School of Law and a 
masters of law degree in estate planning 
from the University of Miami School of 
Law. 

Lester B. Law is an associate with 
the Naples law firm of Myers Krause & 
Stevens, Chartered. He received his J.D. 
from the University of North Carolina at 
Chapel Hill, LL.M. in tax at the Univer- 
sity of Florida, receiving the Richard B. 
Stevens Award. Mr. Law is an editor of 
this column with Michael D. Miller. 
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an article written by Richard S. Franklin 
and published on the Internet at http:/ / 
www.rplanner.com. 
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of the Tax Law Section, Lauren Y. Detzel, 
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© 1998 Myers Krause & Stevens, Char- 
tered 


Table B 
IRA Assets/Other Assets Total Benefit Total Benefit Total Benefit Roth IRA Roth IRA 
to Family of to Family of to Family of Savings Savings 
Traditional IRA| Traditional IRA} Roth IRA Compared to Compared to 
@ 22% Income @ 28% Income @ 40% Income Traditional IRA} Traditional IRA 
Tax Rate Tax Rate Tax Rate @ 22% Income @ 28% Income 
Tax Rate Tax Rate 
$1,000,000 / $4,000,000 $25,900,000 $25,350,000 $34,900,000 $9,000,000 $9,550,000 
$2,000,000 / $3,000,000 $27,700,000 $26,600,000 $36,200,000 $8,500,000 $9,600,000 
$3,000,000 / $2,000,000 $29,500,000 $27,800,000 $32,900,000 $3,400,000 $5,100,000 
$4,000,000 / $1,000,000 $31,400,000 $29,100,000 $29,600,000 ($1,800,000) $500,000 
$5,000,000 / $0 $33,200,000 $30,300,000 $27,600,000 ($5,600,000) ($2,700,000) 
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Attorneys’ Fees for Debtors Who Prevail 


in Credit Card Adversaries 
by Dennis J. LeVine and D. Brett Marks 


n recent litigation of 
dischargeability actions for 
“credit card fraud” under 
§523(a)(2)(A), courts have in- 
creasingly found in favor of debtors.’ 
Many of these courts are holding 
creditors, especially credit card issu- 
ers, accountable for what the courts 
consider “casual and inadequate 
lending practices” and “irrespon- 
sible” actions in sending unsolicited, 
preapproved credit cards out to the 
general public without any proper 
investigation.” In two recent opin- 
ions by Judge Cristol of the Bank- 
ruptcy Court of the Southern District 
of Florida, the court severely criti- 
cized the credit card industry: 


With little regard to levels of financial 
sophistication, the credit card industry 
has deluged virtually every adult Ameri- 
can (and the unemployed minor children 
of many) with invitations to become a 
charge customer. Many of these solicita- 
tions offer “pre-approved” credit, whose 
extension requires nothing but a signa- 
ture .... Lending practices almost en- 
courage the misuse of credit, and affir- 
matively solicit use of the account to pay 
other existing credit card accounts .... 
Credit card issuers rarely investigate for 
changes in financial circumstances or to 
assess whether unsecured debt has 
grown to imprudent levels.* 

What kind of underwriting proce- 
dures were used by First Card Services, 
Inc. in approving an $8,000 cash advance 
to a customer with over $40,000 in credit 
card debt and no income for over a year? 
Where did the Debtor, a 57-year-old Cu- 
ban refugee with a third grade educa- 
tion, get this magic card in the first 
place? He testified that he never applied 
for the card. “They sent it to him in the 
mail.” Is this a great country or what?‘ 


With more and more debtors pre- 
vailing in §523(a)(2)(A) non- 
dischargeability actions, the bank- 
ruptcy courts have increasingly 
turned to §523(d) as a mechanism 


Many courts are 

holding creditors 

accountable for 
sending unsolicited, 
preapproved credit 
cards to the general 


public without any 
proper investigation. 


for punishing creditors. Section 
523(d) authorizes an award of attor- 
neys’ fees and costs to a debtor who 
successfully defends against a 
§523(a)(2) dischargeability action. 
The statute is an exception to the 
“American Rule” normally applied in 
federal litigation.’ Section 523(d) 
states: 

If a creditor requests a determination of 
dischargeability of a consumer debt un- 
der (a)(2) of this section, and such debt 
is discharged, the court shall grant judg- 
ment in favor of the debtor for the costs 
of, and a reasonable attorney’s fee for, the 
proceeding if the court finds that the 
position of the creditor was not substan- 
tially justified, except that the court shall 
not award such costs and fees if special 
circumstances would make the award 
unjust. 


Congress enacted §523(d) with the 
Bankruptcy Code in 1978 to protect 
the honest consumer debtor who, 
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afraid of incurring attorneys’ fees, 
would quickly settle with an aggres- 
sive creditor who filed a 
nondischargeability action under 
§523(a)(2). According to the legisla- 
tive history, the purpose of §523(d) 
is “to discourage creditors from ini- 
tiating meritless actions based on 
§523(a)(2) in the hope of obtaining a 
settlement from an honest debtor 
anxious to save attorney’s fees. Such 
practices impair the debtor’s fresh 
start.”®° As one court succinctly 
stated: 

Once such a [§523(a)(2) action] is filed, 
the ordinary rules of procedure are in- 
voked, and the debtor must defend the 
charge if he or she wants to preserve the 
full value of the bankruptcy fresh start. 
Many consumer debtors are in such pre- 
carious financial condition when they file 
bankruptcy, however, that they can ill 
afford to pay additional fees to defend a 
lawsuit. These circumstances create a 
risk that the card issuer may coerce 
settlements from unrepresented con- 
sumers or obtain default judgments, re- 
gardless of the merits of the complaint. 
Congress enacted §523(d) to deal with 
this problem.’ 

To obtain an award of attorneys’ 
fees under §523(d), the debtor must 
prove that: 

(a) a creditor requested a determi- 
nation of dischargeability of debt 
under §523(a)(2); 

(b) the debt is a consumer debt; 
and 

(c) the debt was discharged.® 

When the debtor makes a prima 
facie showing by establishing these 
three elements, the creditor can 
avoid the imposition of attorneys’ 
fees and costs only by proving: 

(a) the creditor’s actions were sub- 
stantially justified; or 

(b) special circumstances exist to 
make an award of fees unjust.° 


2 
} 
fy 
} 
: 
} 
| 
i 
j 
> 
i 
i 
| 
j 
< 
; | 
| 


To qualify for an award of attor- 
neys’ fees under §523(d), the litiga- 
tion must involve a consumer debt. 
Section 101(8) of the Bankruptcy 
Code defines consumer debt as “debt 
incurred by an individual primarily 
for a personal, family, or household 
purpose.” The legislative history in- 
dicates that the definition was 
adopted from language used in vari- 
ous consumer protection laws. Thus, 
the courts have turned to cases con- 
strued under these consumer protec- 
tion laws to determine whether a 
debt is properly classified as con- 
sumer in nature.’° Bankruptcy courts 
have uniformly held, however, that a 
credit transaction is not a consumer 
debt when it is incurred with a profit 
motive.!! 

A classic situation where a loan is 
incurred for consumer purposes is 
found in In re Jeffares, 119 B.R. 872 
(Bankr. M.D. Fla. 1990). In Jeffares, 
Judge Paskay found that the debtor 
used funds obtained from the plain- 
tiff to pay utility bills, mortgage pay- 
ments, and to purchase food, lodging, 
and other miscellaneous items of a 
consumer nature. After granting 
summary judgment in the debtor’s 
favor, the court awarded attorneys’ 
fees and costs to the debtor under 
§523(d). 


Standards for Examining 
Substantial Justification 

A creditor can escape the obliga- 
tion to pay the debtor’s attorneys’ fees 
under §523(d) by showing that the 
adversary action was “substantially 
justified.” The “substantially justi- 
fied” language of §523(d) has its gen- 
esis in the Equal Access to Justice 
Act (EAJA), which governs claims for 
attorneys’ fees by litigants against 
the federal government.!* Under the 
EAJA, substantially justified means 
“justified in substance or in the 
main—that is, justified to a degree 
that could satisfy a reasonable per- 
son.”* The test of whether an adver- 
sary action under §523(a)(2) is sub- 
stantially justified is one of 
reasonableness. The creditor must 
show that its challenge had a reason- 
able basis in both law and fact.'* Ad- 
ditionally, a court may review the 
facts the creditor had knowledge of 


at the time it filed a dischargeability 
action to determine whether the 
creditor was substantially justified.® 

Courts have considered the follow- 
ing factors in determining whether 
a creditor is substantially justified in 
filing a dischargeability action (and 
thus not liable for an award of attor- 
neys’ fees): 

1) Whether the creditor proved ev- 
ery element of his case.*® 

2) Whether the creditor continued 
to prosecute the case past the point 
when it knew or should have known 
that it could not carry its burden of 
proof.!? 

3) Whether the creditor conducted 
discovery.'® 

4) Whether the creditor reviewed 
the debtor’s schedules prior to filing 
§523(a)(2) action. 

5) Whether the creditor conducted 
a formal or informal investigation of 
claim prior to filing the action.” 

6) Whether the creditor was negli- 
gent in extending credit.” 

7) Whether the creditor failed to 
consider controlling case law.” 

8) Whether the creditor adequately 
pled sufficient allegations in the 
complaint.”* 

9) Whether the creditor’s sole in- 
tent in filing the action is to force a 
quick settlement.” 

10) Whether the creditor had a rea- 
sonable basis for filing the action.” 


Circumstances to Avoid 
Award of Attorneys’ Fees 
Where the court finds that a credi- 
tor is not substantially justified in 
filing a §523(a)(2) action, the credi- 
tor has one final argument to avoid 
paying the debtor’s attorneys’ fees. 
Under §523(d), the creditor may show 
the court that “special circumstances” 
exist that would make an award of 
attorneys’ fees unjust. The language 
in §523(d) regarding special circum- 
stances again has its origin from the 
EAJA.” The language of the House 
Report accompanying the EAJA 
states: 
Furthermore, the Government should not 
be held liable where special circum- 
stances would make an award unjust. 
This “safety valve” helps to insure that 
the Government is not deterred from ad- 


vancing in good faith the novel but cred- 
ible extensions and interpretations of the 


law that often underlie vigorous enforce- 
ment efforts. It also gives the court dis- 
cretion to deny awards where equitable 
considerations dictate an award should 
not be made.”’ 

The equitable principles enunci- 
ated by the EAJA courts must be 
applied in light of the purposes for 
which §523(d) was enacted (i.e., de- 
terring creditors from filing unwar- 
ranted exceptions to discharge).”® 
Courts have construed the special 
circumstances language of §523(d) in 
only a few cases. For example, courts 
have found that: 

1) Creditor’s failure to receive no- 
tice of trial is not a special circum- 
stance where creditor failed to move 
for relief from judgment.” 

2) No special circumstances where 
creditor failed to assert novel legal 
theory.” 

3) Special circumstances found 
where the debtor comes into court 
with unclean hands.*! 


Creditor Strategies to Avoid 
Award of Attorneys’ Fees 

In determining whether a creditor 
is substantially justified in bringing 
an action under §523(a)(2), courts 
generally look at the background in- 
vestigation conducted by the credi- 
tor prior to filing suit. Accordingly, a 
creditor should thoroughly review 
the account history of the debtor to 
determine the payment history on 
the account. When a creditor does 
not do so, courts tend to be very un- 
sympathetic.*? For example, in Jn re 
Arroyo, 1997 Bankr. LEXIS 195, the 
court stated: 
At trial, which lasted six boring hours, 
the Court patiently waited for some evi- 
dence of fraud related to the credit card 
debt .... The Court finds that AT&T’s 
act of bringing this nondischargeability 
action against the Debtor was not sub- 
stantially justified. It was substantially 
unjustified. This adversary proceeding 
has the smell of bad faith ....The record 
reflects that prior to filing the adversary 
complaint, AT&T conducted no pre-filing 
discovery, nor did a representative of 
AT&T attend Debtor’s 11 U.S.C. 341 
Meeting of Creditors. 


The Bankruptcy Code provides a 
creditor with several procedural 
mechanisms to conduct a thorough 
background check of the debtor prior 
to filing an action under §523(a)(2). 
For instance, §341 of the Bankruptcy 
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Code allows a creditor to examine the 
debtor at the meeting of the credi- 
tors.** Additionally, a creditor may 
take the debtor’s deposition pursu- 
ant to Bankruptcy Rule 2004.** Thus, 
every creditor’s attorney should con- 
duct a thorough investigation prior 
to filing a nondischargeability action 
under §523(a)(2). At a minimum, 
counsel should look at the court file, 
call the debtor’s attorney, attend the 
creditors meeting, and review the 
debtor’s account history prior to fil- 
ing a dischargeability action. 

The case law under §523(a)(2) sets 
out the various factors indicating 
fraud.* These factors should be ex- 
amined carefully prior to filing suit. 
Finally, creditors’ lawyers should be 
aware that the subsequent dismissal 
of the action likely will not save the 
day, since many courts hold that a 
judgment in favor of the debtor is not 
required as a basis for an award of 
attorneys’ fees under § 523(d).** 


Miscellaneous Issues 
Under §523(d) 

Attorneys should be aware of the 
following issues when moving for at- 
torneys’ fees under § 523(d): 

1) The debtor need not specifically 
request attorneys’ fees in its plead- 
ing to be awarded them under 
§523(d).°” 

2) Some courts award the debtor 
attorneys’ fees for appellate repre- 
sentation.* 

3) Some courts require a hearing 
prior to approval of a settlement 
agreement in a dischargeability ac- 
tion filed under §523(a)(2).°° The 
clear analogy is to the requirements 


for approval of a reaffirmation agree- 
ment approved under §523(c).*° 


Conclusion 

The tide apparently has turned 
against credit card issuers in bank- 
ruptcy court litigation. Bankruptcy 
courts are now using §523(d) more 
and more to send a powerful message 
to credit card issuers to be more re- 
sponsible in extending credit to un- 
sophisticated consumers. In In re 
Chinchilla, 202 B.R. 1010 (Bankr. 
S.D. Fla. 1996), the court stated: 
AT&T’s case is analogous to a gunslinger 
in the wild west without ammunition. It 
does not survive. This Court is not clos- 
ing the 523(a)(2)(A) “town gates” to credit 
card issuers. Just don’t ride into town fir- 
ing blanks and kicking up dust in the 
hope of rustling up a settlement. Come 
in armed with facts to prove fraud or you 
may be driven out of town with a 523(d) 
bullet in your tail. 


Creditors should come into court 
with hard evidence that the debtor 
acted in a fraudulent manner. Credi- 
tors’ lawyers should thoroughly in- 
vestigate the facts prior to filing an 
action under §523(a)(2). Otherwise, 
the result could be disastrous. O 
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proved if the court finds: 

a) there is a justiciable issue as to the 
nondischargeability of the creditor’s 
claim; 

b) the agreement represents a fully in- 
formed and voluntary agreement of the 
debtor; 

c) the agreement does not impose un- 
due hardship on the debtor or dependent 
of the debtor; and 

d) the settlement is in the best inter- 
est of the debtor. 

* Rule 788, Local Rules, United States 
Bankruptcy Court, Southern District of 
Florida. 
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Ask Not for Whom the Bell Tolls—Ask Why 
A Look at the Harassing Telephone Call Statutes 


One of the symptoms of a sick segment 
of our society is the increasing frequency 
with which the telephone is used to ha- 
rass and annoy others.' 


hat was stated above by a 

federal circuit court in 1980 

remains true today. For ex- 

ample, in 1996 almost 600 
complaints regarding telephone ha- 
rassment were received by the state 
attorney’s office for the 13th Judicial 
Circuit. As these cases come to trial, 
attorneys for both prosecution and 
defense realize that there is little guid- 
ance provided by case law in Florida. 
In addition, the division of the statute 
into four distinct subsections creates 
further filing and proof problems for 
prosecutors. 

This article will examine the sta- 
tus of the law in Florida, and also 
will look to the law in other jurisdic- 
tions that have similar statutes in 
an effort to provide practitioners 
with suggestions for interpreting the 
various sections of the Florida stat- 
ute. It will also propose a possible 
alternative for dealing with some of 
the problems that have been created 
by these laws. 

Florida’s harassing telephone call 
statute is contained in FS. §365.16 
(1995). It is modeled almost verba- 
tim after 47 U.S.C. §223(a). Subsec- 
tion (1)(a) of the Florida law prohib- 
its the making of “obscene, lewd, 
lascivious, filthy, vulgar or indecent” 
telephone calls to a location where 
the recipient has a “reasonable ex- 
pectation of privacy.” In addition, 
such a call must be made with the 
intent to “offend, annoy, abuse, 
threaten, or harass any person at the 
called number.” The validity of this 
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This article examines 
the case law in 
Florida and other 
jurisdictions in an 
effort to provide 
practitioners with 
suggestions for 
interpreting the 
Florida statute. 


section of the statute was estab- 
lished by the Supreme Court of 
Florida in Gilbreath v. State, 650 So. 
2d 10 (Fla. 1995); cert. denied, 115 S. 
Ct. 1966 (1995). In upholding the 
constitutionality of this section of 
the law, the court noted that when 
the legislature added the require- 
ment that the recipient have a rea- 
sonable expectation of privacy, it 
cured the First Amendment defects 
in the prior law.? The Gilbreath court 
did, however, further restrict the 
statute by removing the terms “of- 
fend” and “annoy” as elements of the 
criminal intent allowed to sustain 
such a charge, finding these words 
to be “indefinite as to meaning and 
givling] rise to subjective vague con- 
notations.” Gilbreath, 650 So. 2d at 
13.8 

Statutes in other jurisdictions 
have also survived similar chal- 
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lenges. For example, in State v. 
Lakatos, 900 S.W.2d 699 (Tenn. Crim. 
App. 1994), a Tennessee court upheld 
the validity of that state’s similar 
law. Lakatos had impersonated a 
hospital employee and telephoned a 
number of women stating that he 
was conducting a survey about 
sexual practices. He argued, inter 
alia, that the statute was unconsti- 
tutional since it broadly prohibited 
calls made “without a legitimate 
purpose of communication.” The 
court rejected this attack, noting 
that this phrase was modified by the 
fact that such a call had to be inten- 
tionally and knowingly made for the 
purpose of annoying or alarming the 
recipient. Likewise, in South v. State, 
688 So. 2d 292 (Ala. Crim. App. 
1996), the court rejected a challenge 
based on the argument that the lan- 
guage contained in the calls had to 
be “fighting words” such as would 
support a disorderly conduct convic- 
tion.* The court held that “there is a 
difference between communication 
in a public forum and the type which 
this statute regulates .... No indi- 
vidual whose intention is to annoy, 
alarm, or harass has the right to 
impose his ideas on an unwilling lis- 
tener not in a public forum.” South, 
688 So. 2d at 295.5 

Although this first subsection, 
dealing with the often murky area 
of obscenity, would at first appear to 
be the most troublesome, the other 
sections have raised more issues 
that have given rise to attacks based 
on considerations other than consti- 
tutionality. Subsection (b) proscribes 
the making of “a telephone call, 
whether or not conversation ensues, 
without disclosing his or her iden- 
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tity and with intent to annoy, abuse, 
threaten, or harass any person at the 
called number.” F.S. §365.16(1)(b) 
(1995). 

Similar to subsection (1)(a), this 
part of the statute requires the mak- 
ing of only one call. The legislative 
intent behind this subsection is dis- 
cussed in U.S. v. Darsey, 342 F. Supp. 
311 (E.D. Pa. 1972), a case dealing 
with the identical wording of the fed- 
eral statute. In discussing the degree 
of intent required to obtain a convic- 
tion under this subsection the court 
stated that “[t]he anonymity is in it- 
self a circumstance raising discom- 
fort and fear in the receiver of the 
call, and Congress decided that vir- 
tually any wilfully bad motive in 
making an anonymous phone call 
should be punishable.” Jd. at 313. 

Note that the Darsey court has 
equated the term “without disclosing 
his or her identity” with the word 
“anonymous.” Seemingly, then, even 
if the identity of the caller is obvi- 
ous—an ex-spouse, estranged lover, 
former business partner—one call 
would suffice as long as the caller did 
not identify himself. The case law is 
virtually nonexistent on this ques- 
tion. In McKillop v. State, 857 P.2d 
358 (Alaska Ct. App. 1993), the de- 
fendant had made a number of 
anonymous calls to the Anchorage 
Abused Women’s Shelter. Although 
he did not give his name, he did dis- 
close his phone number and told the 
recipient the number of his motel 
room. In affirming his conviction, the 
court rejected McKillop’s claim that 
the element of anonymity could be 
proved only if the caller had failed to 
provide information from which his 
identity could be learned. The court 
wisely noted that, under McKillop’s 
reasoning, the trier of fact would 
have to determine that the caller’s 
identity “could not have been discov- 
ered through inquiry or investiga- 
tion.” Id. at 362. Obviously, if this 
were the case, there could be no pros- 
ecution. 

In the previously discussed case of 
State v. Lakatos, 900 S.W. 2d 699, the 
court held that the term “anony- 
mous” covered a situation where the 
defendant falsely claimed that he 
was a hospital employee, and did not 


Why should the 
mere failure to 
state a name 
make one Call 
a crime 
that might not 
otherwise be so? 


state his name, be it falsely or not. 
These cases suggest that these courts 
may have engrafted onto the statute 
a requirement similar to that man- 
dated for telephone solicitors, i.e., 
that the caller identify himself.* Prior 
knowledge of the caller’s voice will 
not defeat proof of this element of the 
statute. However, it is not clear if that 
was the true intent of the framers— 
why should the mere nonstating of a 
name make one call a crime that 
might not otherwise be so? This ques- 
tion is still up in the air in Florida 
jurisprudence. 

Closely aligned to subsection (b) of 
the statute is subsection (d), which 
prohibits the making of “repeated 
telephone calls, during which conver- 
sation ensues, solely to harass any 
person at the called number” (em- 
phasis added). Each of these high- 
lighted terms gives rise to questions 
of definition and proof. In Common- 
wealth v. Wotan, 665 N.E.2d 976 
(Mass. Supp. Jud. Ct. 1996), the court 
was faced with a factual situation 
where only two of thousands of calls 
to the victim could be traced to the 
defendant. Given this factual setting, 
the court held that the term “repeat- 
edly” was ambiguous: “In several dic- 
tionaries, ‘repeatedly’ or ‘repeated’ is 
defined as ‘again and again’ which 
suggests at least three times. In other 
dictionaries, however, ‘repeatedly’ is 
defined simply as ‘more than once.’ ” 
Id. at 977. A conviction for making 
two calls, then, could not stand. 

In the previously cited case of US. 


uv. Darsey, 342 F. Supp. 311, 313, the 
court held that, in order to satisfy the 
element of calls being made repeat- 
edly, the calls must be “in close 
enough proximity to one another to 
rightly be called a single episode, and 
not separated by periods of months 
or years.” The case of State v. Placke, 
733 S.W.2d 847 ( Mo. Ct. App. 1987), 
addresses the meaning of the term 
“repeated” in light of messages left 
on an answering machine. In this 
case the defendant left four messages 
at the home where his former wife 
was living. She played them all at one 
time when she returned to the house. 
The court affirmed the conviction, 
finding that the making of two or 
more calls satisfied the element of 
“repeated,” regardless of when they 
were actually heard. 

The widespread use of answering 
machines in residences creates a fur- 
ther legal question—Are messages 
left on such devices considered “con- 
versation”? Once again, Florida law 
is nonexistent on the answer to this 
important question. In State v. Elder, 
382 So. 2d 687 (Fla. 1980), the Florida 
Supreme Court, in upholding the 
validity of subsection (b), noted that 
the law was designed to prohibit cer- 
tain acts and was not a ban against 
the communication of ideas or opin- 
ions. The court noted that “this leg- 
islative concern is further high- 
lighted by the lack of any 
requirement that conversation en- 
sue.” Id. at 691. In the only other 
Florida case that dealt with this is- 
sue a circuit court, in dicta, suggested 
that an answering machine tape 
should be allowed into evidence in a 
trial under subsection (b) since con- 
versation is not required in a pros- 
ecution under that part of the stat- 
ute.’ Whether it is admissible under 
subsection (d), however, remains an 
open question. 

Cases decided in other jurisdic- 
tions, have clearly held that mes- 
sages left on answering machines 
qualify for prosecution under those 
particular statutes. This reasoning 
was perhaps best expressed by a Mis- 
souri court in the case of State v. 
Placke, 733 S.W.2d 847, 849: 


We are not persuaded by appellant’s ar- 
gument that one cannot be convicted of 
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making harassing telephone calls when 
the calls were made to an answering 
machine rather than directly to the vic- 
tim. A caller who leaves a message on 
an answering machine intends that the 
owner of the machine will receive his 
message. The very purpose of an answer- 
ing machine is to assure that the owner 
of the machine will receive all messages 
communicated to him throughout the day. 


In a similar vein, an Alaska court 
squarely stated that “it defies com- 
mon sense to suggest that the act of 
telephoning another person is not 
completed when a caller leaves a re- 
corded message on the answering 


machine of the person whose num- 
ber has been called.” Jones v. Munici- 
pality of Anchorage, 754 P.2d 275 
(Alaska Ct. App. 1988).* The Florida 
Legislature should give serious 
thought to adding a section that de- 
fines answering machine messages 
as “communication” contemplated by 
subsection (d). 

The remaining part of the statute, 
subsection (c), proscribes causing the 
telephone of another to continuously 
ring, with intent to harass any per- 
son at the called number—commonly 
referred to as hangup calls. It is dif- 
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ficult to argue that this type of activ- 
ity should not be frowned upon, the 
real problem from a prosecution 
viewpoint being proving the identity 
of the person making the calls. Ad- 
missions obviously are the best 
source of such proof. Thus in Oregon 
a conviction was affirmed against a 
man who called 911 four times and, 
when police arrived, admitted that he 
was doing so for entertainment.° And, 
at least in Missouri, the state does 
not have to show that the defendant 
was warned not to make such calls. 
In State v. Mallory, 886 S.W.2d 89 
(Mo. Ct. App. 1994), the defendant 
made nine hangup calls to his ex-girl- 
friend during a period of five and one- 
half hours. The fact that the state did 
not present any evidence that the 
victim told him not to call did not 
prevent the court from affirming his 
conviction for telephone harassment, 
as such a feeling on the part of the 
victim was apparently presumed. 
Assuming that all the “technical” 
elements—“communication,” “re- 
peatedly,” etc.—are met, the final 
hurdle is to establish (or from the 
defense viewpoint, refute) the ele- 
ment of intent that is required in 
each of the subsections. While intent 
often is elusive in criminal prosecu- 
tions, it may be more so in this area, 
since the telephone normally is used 
for perfectly legal communication.'® 
Courts addressing this question have 
been quick to note that the adverse 
effect that the call may have on the 
recipient is not dispositive of the 
caller’s intent. An Ohio court re- 
versed a conviction of a man who had 
made a call at 5 a.m. to a woman to 
apologize for an earlier incident. Al- 
though the complainant was an- 
noyed, this was insufficient to estab- 
lish the defendant’s intent to 
harass.'! Similarly, a court in New 
Mexico reversed a conviction under 
that state’s harassing phone call stat- 
ute of a person who called the mother 
of the man with whom her (the 
caller’s) granddaughter was living in 
an attempt to terminate the relation- 
ship. In addition to what the court 
viewed as a legitimate purpose, it 
further went on to say that “we em- 
phasize that evidence of the effect on 
the recipient of the calls cannot sub- 
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stitute for evidence of the defendant’s 
misconduct.”!? 

How then, does a prosecutor go 
about proving the degree of intent 
necessary to support a conviction? 
“One factor would be the language 
employed in the call . . . other factors 
could be the frequency of the calls, 
the time of day of the call, or the 
strength and frequency of the 
recipient’s objections to such calls.”* 
Voice inflection and tone, in addition 
to the language itself, can also be 
used as evidence of intent to harass."* 
However, as in the element of degree 
of annoyance of the recipient, the 
nature of the language itself is not 
always dispositive. In People v. Zullo, 
650 N.Y.S. 926 ( N.Y. Dist. Ct. 1996), 
the defendant was upset about hav- 
ing received a reduced child support 
payment. When her ex-spouse re- 
fused to answer the phone, she left a 
message calling him “an asshole, jerk 
and goddamn idiot.” The complaint 
for aggravated harassment was dis- 
missed, the court observing that “the 
mere fact the defendant, in anger or 
frustration, used colorful language in 
registering her displeasure with ac- 
tions of the complainant does not ren- 
der the communication criminal.” Id. 
at 928. Similarly, a former employee 
who called the home of his former 
boss to discuss a wage dispute and 
who asked to speak to “diaper rash 
faced Charlie” did not, in the eyes of 
an Indiana appeals court, violate that 
state’s harassment statute. 

It is critical to note that, when 
dealing with obscene, anonymous, or 
hangup calls (subsections (a),(b), and 
(c)) the statute only requires the 
showing of an “intent to harass.” In 
subsection (d), dealing with “re- 
peated calls during which conversa- 
tion ensues,” the intent that must be 
proved is that the calls were made 
solely to harass. This distinction is 
best explained, in relation to the vir- 
tually identical federal statute, by 
the court in Darsey, 342 F. Supp. 311: 
[T]he repeated calls must be made“solely 
to harass” and not merely to “annoy, 
abuse, threaten or harass” as in the case 
of an anonymous phone call... . In many 
situations, and most especially in roman- 
tic and family conflicts, a person may call 
another repeatedly and the ensuing con- 


versation may be or become more or less 
unsatisfactory, unpleasant, heated, or 


vulgar. Up to a point these are the nor- 
mal risks of human intercourse, and are 
and should be below the cognizance of the 
law. 


Id. at 313. 

The finding of intent solely to ha- 
rass is thus problematic. For ex- 
ample, in a classic jilted lover sce- 
nario, the defendant, who had been 
kicked out of his girlfriend’s resi- 
dence the night before, called her 11 
times within a seven-minute period, 
and then left four long messages on 
her answering machine. Testimony 
presented at trial indicated that their 
relationship had a history of ups and 
downs. Noting this, the court held 
that “nothing in the evidence fur- 
nished a reasonable basis for con- 
cluding that the defendant was not 
motivated, at least in part, by a de- 
sire to reestablish a relationship with 
the woman. The conviction must be 
reversed, notwithstanding that the 
calls may have had an harassing ef- 
fect.” Commonwealth v. Strahan, 570 
N.E.2d 1041, 1043 (Mass. App. Ct. 
1991); see also State v. Allison, 941 
P.2d 1017 (Or. 1997). 

Another question that needs to be 
addressed is the time at which this 
intent is to be determined. Since the 
wording of the statute appears clear 
that it is the making of the call that 
is the offense, it follows that such 
intent should be measured at the 
time the call is made. The Vermont 
Supreme Court ruled in this manner 


in the case of State v. Wilcox, 628 A.2d 
924 (Vt. 1993). In that case Wilcox 
had called the wife of one of the town 
selectmen and tried to explain his 
problems to her. After a 20-minute 
conversation in which she kept try- 
ing to explain that she could not as- 
sist him, Wilcox asked her if she 
would “like to be shot.” His convic- 
tion for disturbing the peace by use 
of a telephone was reversed, the court 
holding that “a reasonable jury could 
not have determined that defendant 
made the call with the intent to in- 
timidate.” Id. at 927 (emphasis 
added). Similar problems can arise 
in those situations where the noncus- 
todial parent calls the ex-spouse to 
check on the welfare of his or her 
children and winds up in a swearing 
match with the other party. Finding 
of criminal intent becomes extremely 
difficult in such cases. 

One final note on the task of prov- 
ing intent, as suggested above, is the 
use of evidence beyond that inherent 
in the calls themselves. What case 
law exists in this area is unanimous 
that such evidence is relevant to es- 
tablish the presence, or absence, of 
criminal intent in harassing tele- 
phone call cases. In State v. Rafaeli, 
905 S.W.2d 516 ( Mo. Ct. App. 1995), 
the defendant was charged with mak- 
ing numerous phone calls to an ex- 
girlfriend within a four-day period. 
The court allowed the victim to tes- 
tify as to other unwanted contact that 
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occurred prior to the dates of the al- 
leged calls in order to show a com- 
mon scheme and to help establish the 
degree of intent necessary to support 
a conviction. Likewise, in the case of 
State v. Gaddis, 730 P.2d 497 (N.M. 
Ct. App. 1986), a man made a series 
of phone calls to women with whom 
he had had affairs. The court rejected 
his “jilted lover” defense, noting that 
the calls were made in the early 
hours of the morning and, in one case, 
a call was to a woman who had since 
married another man. In affirming 
the conviction, the court also noted 
that the intent to harass can be 
shown by other harassing acts. 

Since there are different elements 
in each subsection, the statute, as 
suggested above, can present some 
problems of pleading and proof. For 
example, can a person whose voice is 
well-known to the recipient of the call 
but who does not state his name dur- 
ing his harassing call be guilty un- 
der subsection (b)? If a person leaves 
a series of messages on an answer- 
ing machine, is that “conversation” 
within the meaning of subsection (d)? 
Should the state be allowed to bring 
in extrinsic evidence concerning the 
relationship between the parties? Is 
such evidence inherently admissible, 
or would a “Williams rule” notice 
have to be given?”* For these reasons 
the state, in repeated phone calls 
cases, should consider filing, either 
as an alternative or in addition to a 
charge under F.S. §365.16(1)(d), a 
count alleging stalking under FS. 
§784.048 (1995). Unlike the com- 
monly held meaning of the term, the 
offense of stalking is defined as “will- 
fully maliciously and repeatedly 
follow[ing] or harass/ing] another 
person” (emphasis supplied). The 
statute further defines “course of con- 
duct” to mean “a pattern of conduct 
composed of a series of actions over 
a period of time, however short, evi- 
dencing a continuity of purpose.” FS. 
§784.048(1)(b) (1995). 

Such a strategy was challenged in 
the case of Seybel v. State, 693 So. 2d 
678 (Fla. 4th DCA 1997), in which the 
appellate court upheld the right of 
the prosecutor to file a charge of ag- 
gravated stalking §784.048(4) 
(1997)) against a person who made 


harassing telephone calls to his 
former wife in defiance of a domestic 
violence injunction. The Florida Su- 
preme Court, in Bouters v. State, 659 
So. 2d 235, 237 (Fla. 1995), cert. de- 
nied, 116 S. Ct. 245 (1995), had pre- 
viously upheld the validity of the 
stalking statute against a First 
Amendment attack in a case in 
which the defendant was calling the 
victim, an ex-girlfriend, five or six 
times a day: 

Stalking, whether by word or deed, 
falls outside the First Amendment’s pur- 
view. The statute proscribes a particular 
type of criminal conduct defined at length 
in the statute .... None of Bouters’ acts 
qualify for First Amendment protection. 
His conduct was criminal and to the ex- 
tent speech and other expressive activ- 
ity was involved, “[w]hen protected 
speech translates into criminal conduct, 
even the Free Speech Clause balks.” State 
v. Stalder, 630 So. 2d 1072, 1077 (Fla. 
1994).?7 


There should be no quesion as to 
the admissibility of virtually all evi- 
dence concerning the interaction be- 
tween the victim and the defendant 
when stalking is the charged offense, 
which would be relevant to prove in- 
tent and the course of conduct. 

Because of the many questions 
that arise in harassing telephone 
calls prosecutions, greater consider- 
ation should be given to filing stalk- 
ing charges in those situations where 
the facts so warrant. By doing so, 
prosecutors may steer clear of the 
many pitfalls that would otherwise 
await them due to the confusion gen- 
erated by the different subsections of 
the harassing telephone calls 
statute.O 


1 Gormley v. Director, Conn. State Dept. 
of Probation, 632 F.2d 938, 940 (2d Cir. 
1980). 

2 Before this amendment, the statute 
had been declared unconstitutional in 
State v. Keaton, 371 So. 2d 86 (Fla. 1979). 

3 In affirming the validity of the stat- 
ute, the court may have been influenced 
by the nature of the diatribe contained 
in the call that gave rise to the filing of 
the criminal complaint. It contained, by 
conservative count, 34 expletives. 

4 See, e.g., State v. Saunders, 339 So. 2d 
641 (Fla. 1976). 

5 Some examples of decisions uphold- 
ing other state statutes are Seattle v. Huff, 
767 P.2d 572 (Wash. 1989); State v. 
Burney, 750 P.2d 916 (Colo. 1988); State 
v. Kipf, 450 N.W. 2d 397 (Neb. 1990); State 
v. Richards, 896 P.2d 357 (Idaho Ct. App. 
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1995); Gormley v. Director, Conn. Dept. of 
Probation, 632 F.2d 938 (2d Cir. 1980) 
(upholding Connecticut’s law); 
Shackelford v. Shirley, 948 F.2d 935 (5th 
Cir. 1991) (upholding Mississippi’s stat- 
ute); and Thorne v. Bailey, 846 F.2d 241 
(4th Cir. 1988) (West Virginia’s statute 
held constitutional). 

® FS. §501.613 (1995) requires a tele- 
phone solicitor to identify himself or her- 
self within the first 30 seconds of the call. 

7 State v. Ogden, 4 Fla. L. Weekly Supp. 
444 (Cir. Ct. Hillsborough County, Janu- 
ary 13, 1997). The trial judge’s ruling de- 
nying the tape’s admissibility was upheld 
on other grounds. 

8 See also Harris v. State, 380 S.E.2d 345 
(Ga. App. 1989). “Appellant clearly placed 
telephone calls to the number he knew 
to be that of his former wife and left mes- 
sages to her addressed by name, and thus 
his lack of direct contact with the victim 
is immaterial.” Id. at 346. 

® State v. Hibbard, 823 P.2d 989 (Or. Ct. 
App. 1991). 

10 “The telephone, a device used prima- 
rily for communication, presents to some 
people a unique instrument through 
which to harass and abuse others. Be- 
cause the telephone is normally used for 
communication does not preclude its use 
in a harassing course of conduct.” Thorne 
v. Bailey, 846 F.2d 241, 243 (4th Cir. 1988). 

1 State v. Bonifas, 632 N.E.2d 531 (Ohio 
App. 1993). 

12 State v. Stephens, 807 P.2d 241, 243 
(N.M. Ct. App. 1991). Similar reasoning 
has been employed to strike down disor- 
derly conduct convictions based on the 
effect on the listener. See, e.g., Gregory v. 
City of Chicago, 394 U.S. 111 (1969). 

13 Stephens, 807 P.2d at 244; see also 
Gormley, 632 F.2d 938, n. 1 at 943; People 
v. Portnoy, 600 N.Y.S.2d 900 (N.Y. Crim. 
Ct. 1993). 

14 State v. Ogden, 4 Fla. L. Weekly Supp. 
444 (Circuit Court, Hillsborough County, 
January 13, 1997). 

15 Leuteritz v. State, 534 N.E.2d 265 (Ind. 
Ct. App. 1989). But see State v. Yeargain, 
926 S.W.2d 883 (Mo. Ct. App. 1996), in 
which the court held that the use of the 
term “son of a bitch” presented a factual 
issue as to whether it was “coarse lan- 
guage offensive to one of average sensi- 
bility.” 

16 Fia. Stat. §90.404(2) (1995). 

17 See also Pallas v. State, 636 So. 2d 
1358 (Fla. 3d D.C.A. 1994). 
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Family Law 


Appellate Court Trends in Rehabilitative Alimony 


by Victoria M. Ho and James F. Caudill 


ehabilitative alimony is a 

tool used by the court to 

provide financial support 

of a limited duration to a 
spouse whose earning capacity was 
limited in some way by the marriage. 
The factors used by the court in de- 
termining whether to award reha- 
bilitative alimony are some of the 
same factors used when deciding a 
permanent alimony award. However, 
other factors considered by the court 
are distinct to the award of rehabili- 
tative alimony. As trends in perma- 
nent alimony have changed, we sur- 
mised that rehabilitative alimony 
would be similarly affected. 

Our previous article examined 
trends in permanent alimony.' So 
that the articles may be used to- 
gether, we have organized this article 
in the same fashion: according to the 
factors which appellate courts con- 
sider when granting alimony 
awards. As in the permanent ali- 
mony article, we caution the reader 
not to use the generalization in this 
article in a didactic manner, but 
rather as an organizational guide. 
Only cases and trends since 1990 
have been analyzed.’ 

In Canakaris v. Canakaris, 382 So. 

2d 1197 (Fla. 1980), Justice Overton 
wrote: 
In considering the appropriate criteria 
for the award of the different types of 
alimony, it is important that appellate 
courts avoid establishing inflexible rules 
that make the achievement of equity 
between the parties difficult if not im- 
possible. 

The unfortunate result of such an 
approach is that, although equity 
may be achieved more readily, attor- 
neys have a hard time predicting 
what a given court will do with a 


The award of 
rehabilitative alimony 
is based primarily on 
the financial needs of 
the recipient spouse 
and the ability to pay 

of the payor spouse. 


given set of facts. The purpose of this 
article is to provide attorneys with 
arguments which may be used to con- 
vince a court to award or deny reha- 
bilitative alimony. 


Background 

In Canakaris, the Supreme Court 
of Florida summarized the different 
types and purposes of rehabilitative 
and permanent alimony. The court 
explained that the “principal pur- 
pose of rehabilitative alimony is to 
establish the capacity for self-sup- 
port of the receiving spouse, either 
through redevelopment of previous 
skills or provision of the training 
necessary to develop potential sup- 
portive skills.” Jd. at 1202. As with 
permanent alimony, the award of re- 
habilitative alimony is based prima- 
rily on the financial needs of the re- 


cipient spouse and the ability to pay 
of the payor spouse. According to 
Canakaris and F‘S. §61.08, other fac- 
tors determining whether alimony is 
appropriate are the length of the 
marriage; the standard of living of 
the marriage; the age of the parties; 
the earning abilities of the parties; 
the education of the parties; the 
health of the parties; and the assets 
of the parties. In applying these vari- 
ous criteria, the trial court has broad 
discretion in constructing a judg- 
ment compatible with the circum- 
stances of the parties. Canakaris, 
382 So. 2d at 1202. 

Unlike permanent alimony, there 
is an additional decision the court 
makes in determining a rehabilita- 
tive alimony award—duration. Du- 
ration is determined by the length 
of the rehabilitative plan,* age of the 
children,‘ and to some extent, length 
of marriage.° 


Rehabilitative Plans 

The single most important factor 
the court will consider in determin- 
ing whether to award rehabilitative 
alimony is the use of a specific reha- 
bilitative plan. Most of the recent 
rehabilitative alimony cases re- 
versed on appeal in favor of perma- 
nent alimony have been overturned 
due to the trial court’s failure to 
make specific findings concerning a 
rehabilitative plan to justify the or- 
der. In Brooks v. Brooks, 678 So. 2d 
1368, 1370 (Fla. lst DCA 1996), the 
First District reversed the trial 
court’s order of rehabilitative ali- 
mony and awarded permanent ali- 
mony where the parties had been 
married for 20 years. In doing so the 
court remarked: 
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An award of rehabilitative alimony 
should be supported by explicit findings, 
which address the rehabilitative plan, the 
objective of the rehabilitation, the cost of 
the plan and the projected period neces- 
sary for the wife to complete her reha- 
bilitation. 

In Joseph v. Joseph, 681 So. 2d 888, 
889 (Fla. 4th DCA 1996), the Fourth 
District remanded a trial court’s or- 
der of rehabilitative alimony on the 
grounds that it was inspecific. The 
trial court awarded the wife school 
tuition and books for a four-year de- 
gree at a Florida state college. The 
Fourth District reversed, stating: 
We remand for the trial court to place 
additional restrictions on this award. 
Because the purpose of rehabilitative ali- 
mony is to facilitate entry into the job 
market, we think there needs to be an 
additional restriction requiring the 
former wife to take academic courses and 
receive a four-year degree that will lead 
to gainful employment. In short, there 
must be a specific plan by which the wife’s 
obtaining a four-year degree will result 
in her economic rehabilitation. 

Plans play such an important role 
that some court rulings have actu- 
ally been limited to the terms of the 
plan presented to the court. In Welch 
v. Welch, 685 So. 2d 895 (Fla. 2d DCA 
1996), the trial court awarded the 
wife all tuition charges incurred dur- 
ing her two-year rehabilitation. The 
Second District limited the judgment 
to $17,000, indicating that the reha- 
bilitative plan presented by the wife 
requested from $12,000 to $17,000 
for tuition for her rehabilitation. In 
Green v. Green, 672 So. 2d 49, 52 (Fla. 
4th DCA 1996), the trial court or- 
dered the husband to pay the wife 
rehabilitative alimony for a period of 
five years. The Fourth District limited 
the duration of the award, holding: 
The wife in the instant case introduced 
evidence of a rehabilitative plan which 
would place her in the job market within 
two years, with an income substantially 
in excess of what she was earning prior 
to the marriage. Under the traditional 
rationale, five years of rehabilitative ali- 


mony is substantially in excess of what is 
required to make the wife self-supporting. 


Length of Marriage 

Although enumerated by FS. 
§61.08 as one of several factors a 
court must consider in undergoing an 
alimony analysis, the length of the 
marriage does not appear to be a cru- 


For tables of cases 
affirming awards of 
rehabilitative alimony 
and those reversing 
awards of 
rehabilitative alimony, 
see pages 70 
through 73. 


cial factor in the award of rehabili- 
tative alimony. Although the maxim 
“the longer the marriage; the less 
likely rehabilitative alimony and 
more likely permanent alimony” car- 
ries some weight, a more subtle 
analysis shows that it is the effect of 
the marriage on a spouse’s career or 
employment opportunity, rather than 
the length of marriage, that is deter- 
minative. For example, in Schwartz 
v. Schwartz, 22 Fla. L. Weekly D2247, 
1997 WL 586663 (Fla. 3d DCA 1997), 
the appellate court found that the 
trial court’s rehabilitative alimony 
award was appropriate for a mar- 
riage which lasted over 26 years. In 
this case, the wife, in her mid-forties, 
was employed as a paralegal 
throughout the marriage. She pre- 
sented evidence at trial that rehabili- 
tation would enable her to become a 
pharmacist. Although the length of 
the marriage was long term, and thus 
weighing heavily in favor of perma- 
nent alimony, the trial court denied 
permanent alimony and awarded the 
wife rehabilitative alimony. Affirm- 
ing the award, the Third District 
stated that the nature and amount 
of an award of alimony is within the 
discretion of the trial court. Jd. at 1. 

To illustrate further how marriage 
duration is not controlling in deter- 
mining rehabilitative alimony, the 
appellate court in Duttenhofer v. 
Duttenhofer, 474 So. 2d 251 (Fla. 3d 
DCA 1985), held that a $7,500 lump 
sum rehabilitative alimony award 
was appropriate in a marriage last- 
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ing only 10 months. Here, arguably, 
there was little or no effect that the 
length of the marriage could have on 
the wife’s ability to support herself. 
In support of its decision, the appel- 
late court reasoned: “The fact that the 
voluntary surrender of a remunera- 
tive job for a less remunerative one 
or none at all is recognized as an eq- 
uitable factor which may be consid- 
ered in awarding alimony.” Id. at 253. 

However, the length of marriage 
does have an impact on the burden 
of persuasion for a rehabilitative ali- 
mony award. The burden seems to 
shift from the payee to the payor to 
prove the suitability of rehabilitative 
alimony the longer the duration of 
the marriage. For example, in 
Grossman v. Grossman, 622 So. 2d 95 
(Fla. 2d DCA 1993), the Second Dis- 
trict reversed a trial court’s award of 
rehabilitative alimony to permanent 
alimony, to a wife in a 10-year mar- 
riage. The appellate court found no 
evidence in the record that indicated 
the wife was able to be rehabilitated. 

The Fifth District in Kunzweiler v. 
Kunzweiler, 22 Fla. L. Weekly D1798 
(Fla. 5th DCA 1997), came to the op- 
posite conclusion and found that the 
wife, after only eight months of mar- 
riage, was required to present proof 
of a rehabilitative plan. In vacating 
the trial court’s award of rehabilita- 
tive alimony, the appellate court sur- 
mised: “The award of rehabilitative 
alimony in the instant case is not 
supported by the evidence. The 
former wife failed to present to the 
trial court any plan to accomplish a 
goal of self-support.” 

The obvious conclusion drawn from 
these cases is that the burden of per- 
suasion falls on the payor spouse in 
a long-term marriage to convince the 
court that permanent alimony is not 
warranted and rehabilitative ali- 
mony is appropriate. In a short-term 
marriage, the burden usually is on 
the payee spouse to show that he or 
she is entitled to rehabilitative ali- 
mony rather than no alimony at all. 


Age of Recipient Spouse 

Age is a factor considered by most 
courts when awarding rehabilitative 
alimony, but only to the extent that 
advanced age would preclude reha- 
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bilitation. In Echols v. Elswick, 638 
So. 2d 581 (Fla. 1st DCA 1994), the 
appellate court found that the lower 
court erred in awarding rehabilita- 
tive alimony to a 59-year-old spouse 
until she was to begin receiving So- 
cial Security benefits. Although the 
First District acknowledged that the 
parties were only married for six 
years, it stated that the length of 
marriage should not control to pre- 
clude permanent alimony. The appel- 
late court reversed the rehabilitative 
alimony award and remanded to the 
trial court to reconsider permanent 
alimony. 

Although courts are more inclined 
to award permanent rather than 
rehabilitative alimony to older 
spouses, “rehab” alimony is awarded 
in certain instances. In Duck v. Duck, 
664 So. 2d 970 (Fla. 4th DCA 1995), 
the Fourth District reversed the trial 
court’s denial of any alimony to a 56- 
year-old wife after approximately 18 
years of marriage. The appellate 
court held that since the wife’s inte- 
rior decorating business was only 
“marginally profitable” and evidence 
at trial indicated she could poten- 
tially make a good living at interior 
design, denial of rehabilitative ali- 
mony by the trial court was an abuse 
of discretion. Id. at 971. 


Disparity of Income 

Income disparity influences the 
award of rehabilitative alimony, but 
seemingly only when other factors 
encourage either an award of reha- 
bilitative or permanent alimony. In 
Kesling v. Kesling, 661 So. 2d 919 (Fla. 
2d DCA 1995), the Second District 
reversed an award of rehabilitative 
alimony and remanded to the trial 
court to award permanent alimony 
in an 18-year marriage to a wife with 
“a history of chronic mental illness.” 
The husband, a sole proprietor, gen- 
erated approximately $100,000 a 
year in income. The court found that 
the wife had a potential income of 
$25,000 after rehabilitation. The ap- 
pellate court reversed the rehabili- 
tative alimony award, id. at 920, rea- 
soning: 
This award constitutes reversible error 
for two reasons. First, there is a dispar- 


ity between the earning capacities of the 
parties. The husband has proven himself 


to be an astute businessman rising from 
menial labor to ownership of a success- 
ful business .... These facts alone justify 
an award of permanent alimony. 


Other factors such as the length of 
marriage and health of the recipient 
spouse weighed in favor of perma- 
nent alimony in this case. 

On the other hand, a great dispar- 
ity in income does not in and of itself 
require an award of rehabilitative 
alimony when the recipient does not 
show a need for rehabilitation. In 
Shiveley v. Shiveley, 635 So. 2d 1021 
(Fla. lst DCA 1994), the trial court 
found that the wife was not entitled 
to rehabilitative alimony after a six- 
year marriage. Evidence presented at 
trial indicated that the wife earned 
her real estate license during the 
marriage and that she had “no inten- 
tion of changing careers or obtaining 
further training or education in her 
chosen line of work.” Jd. at 1023. The 
wife appealed and argued to the First 
District that the disparity in income 
between the parties justified an 
award of both permanent and reha- 
bilitative alimony. While the appel- 
late court did not find any clear abuse 
of discretion, it remanded for recon- 
sideration of the alimony award on 
the grounds that the court may have 
improperly considered the wife’s in- 
come to include gifts given to her by 
her parents. 


Children 

Although not a factor specifically 
mentioned in Canakaris or FS. 
§61.08, children have played a sig- 
nificant role in the award of rehabili- 
tative alimony. In Kellerman v. 
Kellerman, 659 So. 2d 1390 (Fla. 3d 
DCA 1995), the Third District found 
that the trial court abused its discre- 
tion in awarding permanent alimony 
to the wife. The appellate court re- 
versed, awarding the wife rehabili- 
tative alimony in the amount of $300 
per month for four years, until her 
youngest child began kindergarten. 
The appellate court held: “[Blecause 
the wife’s earning ability may be di- 
minished by her obligation to care for 
the parties’ two minor children, a 
five-year-old and a one-year-old, we 
find that the award of rehabilitative 
alimony is appropriate.” Jd. at 1391. 

In Hunt v. Hunt, 648 So. 2d 764, 
766 (Fla. 2d DCA 1994), the Second 
District affirmed an award of reha- 
bilitative alimony in a 13-year mar- 
riage. The appellate court lengthened 
the duration of the award stating: 
{W]e remand with directions to the trial 
court to order rehabilitative alimony in 
the amount of $1,000 per month for a 
period of not less than five years. This 
duration will permit the wife to devote 
adequate attention to raising the parties’ 
children, the youngest of whom is now 


nine, and to develop her demonstrated 
business talents. 


a 


Incredible deductions, Mr. Holmes. 


HARDIN 
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However, the wife must have been 
in the homemaker role during the 
marriage for the children to make a 
significant impact. Consider Green v. 
Green, 672 So. 2d 49, in which the 
Fourth District Court of Appeal re- 
duced a trial court’s award of five 
years’ rehabilitative alimony to two 
years, rejecting the wife’s contention 
that the award was necessary so that 
she could stay home with her minor 
children. The appellate court found 
that the wife never had assumed the 
role of the homemaker during the 
marriage. She therefore was not en- 
titled to rehabilitative alimony to 
assume that role after a divorce. 


Health of Recipient Spouse 
The poor health of a spouse usu- 
ally is not a sufficient ground to 
award rehabilitative alimony. This is 
more of an indication of a permanent 
alimony situation. Courts reason 


that an ill spouse really is not ca- 
pable of rehabilitation and, as a re- 
sult, is not entitled to an award. In 
Grossman v. Grossman, 622 So. 2d 95, 
while reversing the order of the trial 
court, the appellate court found that 
the wife, who was only 31 years old, 
was not entitled to rehabilitative ali- 
mony, but rather was entitled to per- 
manent alimony. The wife suffered 
from psoriatic arthritis, which wors- 
ened during the marriage. Here, the 
appellate court found that there was 
no evidence in the record that the 
wife could be rehabilitated and re- 
versed the award to permanent ali- 
mony. 

Mental health problems also have 
been used to deny rehabilitative ali- 
mony, in favor of an award of perma- 
nent alimony, when such problems 
preclude the ability to work. In 
Kesling v. Kesling, 661 So. 2d 919, the 
Second District found that an award 


Since 1962, St. Jude Children’s Research 
Hospital has worked to cure 
childhood cancer. Since that time, 

St. Jude doctors and scientists 
have driven up the survival rate 
for the most common form of childhood 
cancer — acute lymphocytic leukemia — 
from only four percent to 
more than 73 percent. 


To learn more about the work 
doctors and scientists are doing 
at St. Jude and how you can help, 
call 1-800/877-5833. 
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of rehabilitative alimony was im- 
proper when evidence at trial indi- 
cated that the wife suffered a chronic 
mental condition which limited her 
ability to obtain employment. 
However, the Kesling court did rec- 
ognize that the testimony indicated 
that the wife’s mental condition 
might improve after the divorce. If so, 
the appellate court recognized that 
the wife might be able to find employ- 
ment and, therefore, “justify an 
award of rehabilitative alimony in 
addition to permanent alimony.” The 
case was remanded to the trial court 
to determine whether an award of 
rehabilitative alimony would be ap- 
propriate. 
This case is complicated by Dr. 
Knoungold’s testimony that the wife’s 
mental condition may improve after the 
stress of divorce is over, that she may be 
vocationally retrained by further educa- 
tion and, if she is successful in both of 
these areas, she may be able to find em- 
ployment. These circumstances may well 


justify an award of rehabilitative alimony 
in addition to permanent alimony. 


Id. at 920. 

This portion of the opinion recog- 
nizes that when the ailment is tem- 
porary, rehabilitative alimony may be 
appropriate to assist a spouse in be- 
coming employable. 


Agreements 

When financially feasible, when 
one party cares for the children, pre- 
cluding work outside the home, the 
court will apply the parties’ agree- 
ments made during the marriage to 
the consideration of alimony in the 
divorce. Courts attempt to tailor de- 
cisions to the characteristics of a par- 
ticular marriage and, in doing so, find 
that the agreements between the 
parties, whether explicit or implicit, 
if possible should not be altered by 
divorce. The use of rehabilitative ali- 
mony, rather than permanent ali- 
mony, is attractive to achieve this 
stability because it does not result in 
a windfall to a youthful recipient 
spouse. In Rojas v. Rojas, 656 So. 2d 
563 (Fla. 3d DCA 1995), the parties 
were married for 12 years and had 
two children, one of whom had leu- 
kemia. The parties agreed that the 
wife would take six months from her 
job to care for their ill son. Although 
the appellate court found that the 
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trial court had abused its discretion 
in awarding permanent alimony toa 
35-year-old, healthy woman who had 
the ability to become self-supporting, 
it reversed and remanded, id. at 565, 
directing the trial court: 

[A]t a minimum, rehabilitative alimony 
should be awarded to the wife until Alex 
completes his chemotherapy treatments, 
and the wife can return to work full-time. 
Additionally, on remand, should the wife 
desire to do so, she should be given the 
opportunity to present evidence regard- 
ing job re-training. 

Interestingly, in Green v. Green, 672 
So. 2d 49, the appellate court recog- 
nized that an agreement can be used 
to limit the award of rehabilitative 
alimony. In denying the request for 
rehabilitative alimony, the court 
found that when the wife agreed to 
travel with the husband rather than 
play the role of homemaker to the 
children during the marriage, she 
was not entitled to do so after the 
divorce. The court stated, id. at 52: 
The wife also contends that rehabilita- 
tive alimony is necessary so that she 
could stay at home with the minor child 
for several more years, but as we related 
in the facts, there was no agreement that 
the wife not work so that she could stay 
home with the children. Instead, the 
agreement made was that the wife would 
travel and take care of the husband. 
While there is some authority which 
would justify an alimony award on the 
necessity to take care of small children, 
first there must be a joint agreement as 
to the role of the wife in forgoing a ca- 
reer to take care of the children. 


Marital Standard of Living 

Marital standard of living is not 
itself dispositive in determining a 
rehabilitative alimony award. How- 
ever, occasionally awards of rehabili- 
tative alimony in marriages of long 
duration are overturned in favor of a 
permanent alimony award due to the 
spouse’s inability to support himself 
or herself in a lifestyle commensu- 
rate with the standard of living en- 
joyed during the marriage. In 
Steinberg v. Steinberg, 614 So. 2d 
1127 (Fla. 4th DCA 1993), the appel- 
late court reversed an award of re- 
habilitative alimony and entered a 
permanent alimony award. The par- 
ties were married at least 18 years. 
The evidence at trial was that the 
wife could only expect to make be- 
tween $300 and $450 weekly. In light 


of this finding, the appellate court 
concluded that no evidence was pre- 
sented showing that the wife will be 
able to support herself in a lifestyle 
similar to her previous standard of 
living. In addition, the First District 
held in Crowley v. Crowley, 672 So. 
2d 597, 599 (Fla. lst DCA 1996), that 
a 43-year-old wife in a 19-year mar- 
riage was not capable of rehabilita- 
tion and an award of permanent ali- 
mony was appropriate. The appellate 
court reasoned: 

Although the trial court found that the 
wife was capable of earning up to $30,000 
as a journalist after two years of train- 
ing, the only evidence established that 
she could earn $17,000 after such train- 
ing and that it would be six or seven years 
before she could earn in the $30,000 
range. This was insufficient to maintain 
the marital standard of living, compelling 
a conclusion that a rehabilitative award 


could not serve its purpose of establish- 
ing that capacity for self-support. 


But, as the length of marriage 
shortens, it is less likely that the 
standard of living will affect the 
award of rehabilitative alimony. In 
Kremer v. Kremer, 595 So. 2d 214, 215 
(Fla. 2d DCA 1992), the Fourth Dis- 
trict Court stated: 


We recognize that the ex-husband’s in- 
come is far greater than that which the 
wife could reasonably expect to earn and 
that the standard of living they enjoyed 
during the marriage was substantially 
higher than that which the wife could 
reasonably be expected to sustain for 
herself without permanent alimony. 


Despite this finding, the court re- 
versed an award of permanent ali- 
mony and ordered that rehabilitative 
alimony should be considered by the 
trial court, stating that the disparity 
in income between the parties was 
not the result of the marriage and, 
therefore, not a factor to be consid- 
ered in fashioning an alimony award. 


Conclusion 

Trial courts have great discretion 
in resolving dissolution proceedings 
in a manner that will suit the unique 
needs and desires of the parties. The 
trial court’s discretion on the issue 
of an impecunious spouse’s need for 
rehabilitative alimony is no different. 
Recognition of the different policies 
and factors which influence the judi- 
cial decision-making process can al- 
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low a lawyer to influence those deci- 
sions and to be a better advocate for 
their client’s position. 

Close examination of all the fac- 
tors listed above can be boiled down 
to a court’s single inquiry: Are the 
circumstances such that the impecu- 
nious spouse can be rehabilitated to 
become self-supporting? Factors such 
as age, health, length of marriage, 
children, standard of living, and in- 
come disparity can either encourage 
or discourage an award of rehabili- 
tative alimony. The marriage can fos- 
ter opportunities for employment or 
enhancement of skills® or discourage 
a spouse from becoming employable.’ 
Appellate court trends in this area, 
such as requiring a specific plan and 
specific findings, focusing on burdens 
of persuasion, and enforcing spousal 
agreements are devices used by 
courts to assist them in deciding re- 
habilitative alimony issues fairly and 
equitably. Awareness of these factors 
will permit the astute lawyer to con- 
vince a trial court whether rehabili- 
tative alimony is appropriate.O 


1 Victoria Ho and Janiece Martin, Ap- 
pellate Court Trends in Permanent Ali- 
mony For “Grey Area” Divorces, 71 FLa. 
B.J. 60 (Oct. 1997). 

2 There is one exception, Duttenhofer v. 
Duttenhofer, 474 So. 2d 251 (Fla. 3d D.C.A. 
1985). 

3 Green v. Green, 672 So. 2d 49 (Fla. 4th 
D.C.A. 1996). 

* Kellerman v. Kellerman, 649 So. 2d 
1390 (Fla. 3d D.C.A. 1995). 

5 Duttenhofer, 474 So. 2d 251. 

§ See Shiveley v. er 635 So. 2d 


1021 (Fla. lst D.C.A. 1 
7 See Hunt v. Hunt, 648 So. 2d 764 (Fla. 


2d D.C.A. 1994). 
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Cases Affirming the Award of Rehabilitative Alimony 


Case Name Length of Wife’s Age Wife’s Income Husband’s Income 
Marriage 


Kuvin v. Kuvin 
442 So. 2d 203 
(Fla. 1983) R $1,200 per month $4,122 per month 


Shiveley v. Shiveley 
635 So. 2d 1021 
(Fla. Ist DCA 1994) ? $583 per month $4,700 per month 


Hunt v. Hunt 
648 So. 2d 764 
(Fla. 2d DCA 1994) i $200 per month $75,000 per year 


Kesling v. Kesling 
661 So. 2d 919 
(Fla. 2d DCA 1995) less than 17 yrs. $25,000 per year $100,000 per year 


Murray v. Murray 
598 So. 2d 310 
(Fla. 2d DCA 1992) ; $1,151 per month $1,886 per month 


Duttenhofer v. Duttenhofer 

474 So. 2d 251 

(Fla. 3d DCA 1985) 6 weeks older ? “millionaire” 
exact age unknown 


Kellerman v. Kellerman 

659 So. 2d 1390 

(Fla. 3d DCA 1995) less than 7 yrs. $29,000 to $40,000 
per year 


Rojas v. Rojas 
656 So. 2d 563 
(Fla. 3d DCA 1995) ‘ ? greater than wife’s 


70 THE FLORIDA BAR JOURNAL/MARCH 1998 


: 

} 

| 

| 

i 

| 

| 

: 

2 

ip 

é 

H 

i 
5 

H 


Wife’s Skills Rehab Plan Court Action Other Factors 
Legal secretary No Affirmed trial court’s 2 minor children. Wife 
award of rehab alimony had some post-high 
and denied claim for perm school education. During 
alimony marriage wife worked out- 
side home only 1 1/2 yrs. 
Real estate agent No Remanded rehab alimony 
award for trial court 
in case trial court 
improperly considered 
wife’s gift income 
College degree; ? No abuse of discretion in 3 children 
experience as a awarding rehab rather 
grocery store manager; than perm alimony; remanded 
real estate license; on amount with direction to order 
freelance artist in amount of $1,000 for not less 
than five years to permit 
wife to raise children and develop 
business talents 
Office manager ? Remanded for permanent No children; wife suffered 
alimony award and consideration from depression 
of rehabilitative alimony as well 
12 years clerical; Yes The or ellate gag Wife had custody of 6-year-old twins 
tn. trial court 's order o 
program perm alimony, affirmed trial 
court’s award of rehab alimony 
Trained legal i Court upheld award of No children 
secretary and $7,500 per month in 
short stint as adm. rehab alimony 
asst. to Comm. of 
Social Security 
Real estate sales bg Court reversed a 2 children, 5 and 1 years old 
permanent alimony 
and awarded rehab 
alimony at $300 
per month until 
youngest enters 
kindergarten 
Receptionist No Reversed award of 2 minor children; child in 


perm alimony; found 

rehab more appropriate; 
remanded wife present plan 
for retraining 


mother’s care ill with leukemia 
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Cases Affirming the Award of Rehabilitative Alimony 


Case Name Length of Wife’s Age Wife’s Income Husband’s Income 
Marriage 


Schwartz v. Schwartz 
1997 WL 586663 
(Fla. 3d DCA 1997) mid-forties $20,573 per year $42,000-$50,000 per year 


Green v. Green 
672 So. 2d 49 
(Fla. 4th DCA 1996) ; potential of $27,000 $15,960 per month 


Duck v. Duck 
664 So. 2d 970 
(Fla. 4th DCA 1995) 18 yrs. $5,400 per month 


Geddes v. Geddes 
530 So. 2d 1011 
(Fla. 4th DCA 1988) 9 yrs. $15,000 per month 


Cases Reversing an Award of Rehabilitative Alimony 


Crowley v. Crowley 

672 So. 2d 597 

(Fla. Ist DCA 1996) 19 yrs. $120,000 a year plus 
bonuses of $50,000-$140,000 


Echols v. Elswick 
638 So. 2d 581 
(Fla. Ist DCA 1993) $660 per month 


Grossman v. Grossman 
622 So. 2d 95 
(Fla. 2d DCA 1993) 


Steinberg v. Steinberg 
614 So. 2d 1127 
(Fla. 4th DCA 1993) about 18 yrs. $5,833 per month 


Kunzweiler v. Kunzweiler 
22 Fla. L. Weekly D1798 
(Fla. 5th DCA 1997) 8 months $526 per month $1,708 per month 
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Wife’s Skills Rehab Plan Court Action Other Factors 


Appellate court 
affirmed trial court’s 


award of rehab alimony 


Paralegal Dependent 23-year-old son 


1 child; court found wife lost 
no career opportunities 


Court reversed award 
because the rehab alimony 
award lasted five years; 

felt award was too 

long when rehab plan placed 
her in job market in two years 


College degree 
in educational 
psychology 


Reversed and remanded 
to award rehab alimony 


Interior designer 


Appellate court affirmed No children; husband’s income solely from 
trial court award of rehab alimony family trust 


Wife had experience 

in bookkeeping and 

was butcher prior 

to marriage. After 
marriage worked briefly 
as a bank teller 


Secretary; 

degree in journalism Reversed because plan could 2 minor children 
not serve the purpose of 
self-support to maintain 
marital standard of living 
Reversed rehab alimony and Husband in ill health 
remanded for reconsideration 


of permanent alimony 


Worked in auto 


repair business Reversed rehab alimony Wife has psoriatic arthritis 
for trial court to 


award permanent 


Psychiatric problems 


Reversed rehab alimony 
for trial court to award 
permanent alimony 


Few credits short 
of master’s degree; 
formerly in space 
industry 


Reversed award of 
rehab alimony and 
affirmed denial of perm 
alimony on appeal 


Wife was manic depressive 
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ou are a general practitio- 

ner. Your client places an 

official document in front 

of you entitled “notice of 
intent to deny license.” This client, 
who was convicted of a relatively 
minor drug charge while in college 
10 years ago, has for months sought 
licensure before a state agency to 
engage in a regulated activity so he 
could, in his own words, earn a liv- 
ing and support a family. He has al- 
ready paid the various filing fees 
(which may range from hundreds to 
thousands of dollars), and studied 
for, taken, and passed with flying 
colors an examination to demon- 
strate competency. He is now per- 
plexed as to why, after all his effort, 
he is being denied a license. What 
could you, as an attorney, have done 
for this client in terms of providing 
legal advice and representation 
while he sought licensure, as well as 
in response to his receipt of the no- 
tice of denial? 

From my vantage point as a su- 
pervising attorney with a govern- 
mental agency responsible for decid- 
ing thousands of licensing issues 
each year, I have observed a wide 
spectrum of legal skills in the pri- 
vate sector, dealing with licensing 
cases. Numerous practitioners ap- 
pear to lack the day-to-day experi- 
ence for handling such matters with 
finesse, while some attorneys — by 
combining both legal and persuasive 
skills at key points in the licensing 
process — elevate the quality of their 
representation to that closely resem- 
bling an art form. There are a num- 
ber of pitfalls, both legal and practi- 
cal, for the inexperienced attorney 
who stumbles through the licensing 


General 


Practice 


The Art of Licensure 


by H. Richard Bisbee 


This article provides 
guidelines for the 
problematic licensing 
case, so that the 
attorney can 
adequately and 
vigorously represent 
the client's interests. 


process. While most license applica- 
tions which reflect no prior disciplin- 
ary history speed through the sys- 
tem, those applications revealing 
criminal convictions, previous li- 
cense denials, and other similar past 
disciplinary events may and do be- 
come “bogged down” in the bureau- 
cracy. 

This article will provide some 
guidelines for attorneys (and per- 
haps applicants) when confronted 
with the latter type of problematic 
licensing case, so that he or she can 
adequately and vigorously represent 
the client’s interests, regardless of 
the type of license sought. 

There are essentially three stages 
to a license application case. The 
first and perhaps most important 
step involves the correct and truth- 
ful completion of the license appli- 
cation, as attested to by the signa- 
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ture of the applicant, and the proper 
mailing of the application to the 
agency, along with the required fil- 
ing fees. The second step involves the 
agency’s review of the license appli- 
cation, which at times can be a 
lengthy, drawn-out process. The last 
stage is the decisional stage, where 
all previous elements come together, 
in the form of a preliminary decision 
by the agency either to grant or deny 
licensure, based upon the materials 
collected in its licensing file. A law- 
yer for the agency may become in- 
volved in the decisional stage, de- 
pending upon the complexity of the 
issues. Each step is important in its 
own right. For the sake of brevity, 
this article will concentrate mostly 
on the first two steps. 

Most licenses are processed in 
Florida’s capital, Tallahassee. De- 
pending upon the type of license, 
most, if not all, of the decisionmakers 
who review the license application 
live and work in the capital. For 
those reasons, counsel’s knowledge 
of licensing law and the regulatory 
climate in the north Florida region 
are equally important in under- 
standing how to handle a license ap- 
plication. 

Usually, when an individual is 
seeking licensure, he or she is anx- 
ious to “get on with his or her life” 
and begin the newly chosen profes- 
sion. Any delay in the process — 
sometimes caused by the applicant 
or by an attorney representing the 
applicant — can result in a real loss 
of dollars to that person affected by 
the delay. That is why prompt and 
accurate initial and subsequent re- 
sponses to the licensing agency dur- 
ing the application stage are vitally 
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important. 

FS. Ch. 120 provides the overall 
statutory framework for the admin- 
istrative processing of licenses. Each 
agency has certain statutes and ad- 
ministrative rules (the latter found 
in the Florida Administrative Code) 
specifying the actual requirements 
for licensure. The practitioner, when 
asked to assist an individual with 
processing an application, should be 
thoroughly familiar with 
§120.60, which deals with various 
statutory time frames that an agency 
must observe to process the applica- 
tion and the specific statutes under 
which licensure is being sought. Keep 
in mind that many application ques- 
tions may be the subject of legal in- 
terpretation (e.g., 10 years ago, did I 
commit a crime of moral turpitude?) 
and careful research by counsel be- 
fore advising a client as to how to 
respond to a question may mean the 
difference in receiving or not receiv- 
ing a license. At times, attorneys be- 
come witnesses in license denial 
cases, depending upon the quality of 
advice given relative to how to re- 
spond to application questions. 

Generally, an agency, upon receipt of 
an application and the proper filing fee, 
has 30 days to review the application 
for “completeness.”! If the application 
is incomplete in any respect, the 
agency must send a deficiency letter 
within that 30-day period, requesting 
the missing materials or information. 
Such requests can be in the form of re- 
quiring additional documentation rela- 
tive to past disciplinary events, details 
concerning time lapses in employment 
or residency, or any number of other 
matters which fall within the four cor- 
ners of the application form itself. The 
practitioner or applicant, upon receipt 
of the deficiency letter, should first as- 
certain the date of the agency’s receipt 
of the application and mathematically 
verify that the deficiency letter was 
issued within 30 days from that date. 
This is an important calculation be- 
cause, if the agency waited one day 
beyond the statutory 30-day period to 
issue the letter (which occasionally 
does happen), the 90-day time frame 
an agency normally has by statute to 
review, approve, or deny an applica- 
tion is not “tolled.” If counsel for the 


applicant is sensitive to this timing 
issue, the agency may very likely be 
required to grant a default license if 
it has not otherwise made a decision 
before passage of the 90-day appli- 
cation review period.” 

Let’s assume that the agency did 
timely issue a deficiency letter. What 
next? The attorney, in order to fully 
protect the client’s interests, must 
promptly and fully respond and com- 
plete the deficiencies listed. Keep in 
mind that the agency is not allowed 
to “add on” items it had not thought 
of previously and failed to list in the 
deficiency letter.* 

In all responsive communications 
with agency personnel, the attorney 
should be courteous and understand- 
ing of the massive workload of appli- 
cations crossing agency desks on any 
given day. Counsel should send the 
requested items by certified mail, re- 
turn receipt requested, along with a 
transmittal letter detailing what is 
being provided to the agency and 
mentioning that upon receipt of the 
materials applicant’s counsel will 
consider the application “complete” 
for processing. Whether what is sup- 
plied the agency truly does “com- 
plete” the application is a somewhat 
subjective decision, usually made by 
an analyst or, in a close case, by the 
analyst’s supervisor. The decision 
normally will be documented on chro- 
nological time sheets prepared for 
each application. That decision, how- 
ever, may later be subject to chal- 
lenge in an F‘S. §120.57(1) adminis- 
trative hearing if it is based on 
facetious or erroneous observations 
or conclusions of the analyst. 

Ater supplying the missing mate- 
rials or information, it is important 
for the practitioner to make follow- 
up calls to the agency analyst, based 
upon the “squeaky wheel” principle. 
These calls are important, not only 
to check on the status of the applica- 
tion processing, but also to probe the 
examiner for potential red flags 
which might signal an eventual de- 
cision to deny the license. The wise 
practitioner knows that before the 
agency makes its decision to deny a 
license there are many opportunities 
which may serve to overcome the 
agency’s initial reservations. 


Usually, the attorney should ask if 
there is anything else that the ana- 
lyst needs to make a decision. If there 
is a vague or inconclusive answer, 
consider that to be a red flag. If the 
analyst doesn’t wish to speak with 
the attorney, consider that to be a red 
flag as well. If the attorney is routed 
to the examiner’s supervisor, this is 
definitely indicative of a future prob- 
lem. In these instances, short of wait- 
ing for issuance of the agency’s pre- 
liminary decision to deny a license 
(known as a “notice of intent”), what 
steps can an attorney take to put the 
client’s best interests forward?* 

Assuming that the client has a 
troubling disciplinary history, coun- 
sel may consider requesting a per- 
sonal conference with the division 
director. A meeting with someone 
lower in authority may be a waste of 
time and the client’s money because 
usually licensing denials are not del- 
egated down but rather up the chain 
of agency command. The reason for 
this is to grant an air of authority to 
the agency decision in the event that 
there is litigation over the denial. 
Frequently, the division director will 
be receptive to such a meeting, par- 
ticularly if the agency is governed by 
an elected official who is sensitive to 
public access perceptions. Prepara- 
tion for this meeting is much like 
grooming a client for a courtroom ap- 
pearance. First impressions are im- 
portant, particularly in the eyes of 
the Tallahasseans who will usually 
make up the audience. What may be 
common and acceptable dress in 
other parts of Florida may very likely 
be viewed differently in the capital 
area. For that reason, advise the cli- 
ent to take off the Rolex watch, 
change from expensive Italian shoes 
to Hushpuppies, and wear conserva- 
tive clothes. Gold neck chains are a 
definite no-no as well as low-cut open 
shirts. Basically, you want to portray 
to decisionmakers that they would 
not be “going out on a limb” granting 
the client — a fine, upstanding citi- 
zen — a license. One should attempt 
to humanize the applicant, so that a 
decision is not made solely from a 
cold, documented record, such as the 
licensing file. During the interview, 
be advised that any comments from 
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the client, no matter how innocent, 
may be turned against him or her as 
“misrepresentations to the agency” in 
a later denial letter.® Thus, it is very 
important that the applicant be as 
truthful and sincere as possible. Ar- 
rogance does not aid this process. If 
counsel and client are persuasive, 
they should get a signal at that meet- 
ing as to whether the division will 
consider licensure. Vague answers 
suggest otherwise. 

When discussing possible resolu- 
tions, counsel should be creative in 
proposing a settlement which meets 
the agency’s need to protect the pub- 
lic health, safety, and welfare, as well 
as which permits the client to engage 
in the regulated profession. Nor- 
mally, agencies have fairly standard- 
ized form stipulations with final or- 
ders, which are utilized in many of 
the licensing cases. Generally, how- 
ever, there is no “one form fits all” 
stipulation and counsel for the appli- 
cant should feel free to suggest al- 
terations. For example, if the client 
in a past disciplinary matter had dif- 
ficulty with bookkeeping matters 
which led to disciplinary action, coun- 
sel might suggest a provision in a 
stipulation which would place some 
controls over that aspect of the newly 
regulated professional (e.g., an inde- 
pendent and periodic review of the 
books and records by an accountant 
at the licensee’s expense). If the 
agency’s concern is that the person 
may not be properly supervised, 
counsel should consider suggesting 
a provision which would require su- 
pervision and allow the agency to 
approve the supervisor. Counsel 
should also consider suggesting time 
frames for expiration of those special- 


ized provisions, absent intervening 
disciplinary history. In brief, counsel 
should be proactive in suggesting 
stipulation terms which would meet 
the objectives of both parties. 
Assume leaving the meeting with 
no assurances. In that instance, there 
are two other options: First, depend- 
ing upon the client’s disciplinary his- 
tory, counsel can either withdraw the 
application (or request withdrawal, 
in case the agency operates under a 
statute which requires its permission 
to withdraw), thereby ensuring no 
new “disciplinary information” arises 
to cloud the client’s record (e.g., on 
many applications, a question will 
ask whether an applicant had a “li- 
cense previously denied or otherwise 
acted against”); second, counsel may 
decide to stand firm, allow the agency 
to enter the notice of intent to deny, 
and choose to litigate the matter be- 
fore an administrative hearing of- 
ficer. This judgment call depends 
upon a variety of factors, such as the 
age and severity of the applicant’s 
past disciplinary history in question, 
the client’s general credibility, the 
strength of the agency’s case for de- 
nial, and whether it isin the client’s 
best interests to run the risk of cre- 
ating a new disciplinary record vis- 
a-vis a license denial proceeding.® 
Perhaps the most common over- 
sight in these middle to latter stages 
of the license denial case is the fail- 
ure of the applicant’s attorney to be 
familiar with the agency’s precedents 
in cases similar to that of his or her 
client. Agencies operate under a loose 
form of stare decisis.’ For that rea- 
son, the agency is required by law to 
maintain a meaningful index to all 
of its precedential administrative 
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orders.* Many agencies keep such 
indexes on computers which have 
word-search capability. If, for ex- 
ample, the client has a conviction for 
possession of cocaine with intent to 
distribute, the key words “cocaine,” 
“possession,” and “intent to distrib- 
ute” should be searched to find com- 
mon cases, and from a review of those 
cases counsel should be able to as- 
sess the general success of the agency 
in making its denial “stick,” how the 
agency has settled similar cases af- 
ter issuing a notice of denial and on 
what terms, and lastly, what common 
evidentiary and strategy ploys are 
common, both from defense and 
plaintiff standpoints, in terms of case 
preparation and presentation. If 
asked, the agency clerk might con- 
duct the search for counsel if param- 
eters are specified and reasonable 
costs of copying are paid. 

Having taken all of the above steps, 
the client has now walked into 
counsel’s office with the agency’s “no- 
tice of intent to deny license.” Review 
it carefully. Does it fully and ad- 
equately spell out the alleged facts 
and legal conclusions upon which the 
agency is basing its denial? Does it 
contain a notice of rights informing 
the applicant of the right to file a 
petition for hearing, challenging the 
intended agency action?? Document 
when the client received the notice 
and from the information provided in 
the notice of rights, calendar the re- 
sponse due date (important for de- 
fault purposes). Carefully review the 
Uniform Rules of Procedure located 
in Ch. 28 of the Florida Administra- 
tive Code, particularly Rule 28- 
106.201 which contains instructions 
on the preparation of a petition for 
hearing. Become very familiar with 
all of the procedural rules which ap- 
ply in such administrative cases.!° 
The client and counsel must decide 
up front if the client will deny the un- 
derlying facts contained in the notice, 
and thereby request a formal hear- 
ing pursuant to FS. §120.57(1), or not 
contest such facts and instead seek 
an informal hearing under FS. 
§120.57(2). In the latter situation, the 
client will usually appear before an 
agency hearing officer (usually a staff 
attorney) and only be permitted to 
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offer evidence in mitigation of the 
penalty (denial of license) sought to 
be imposed. If counsel believes that 
a fully independent arbiter is crucial, 
then he or she must demonstrate in 
the petition that facts are in dispute 
and timely request a formal hear- 
ing.'' Whatever decision is made, I 
would suggest promptly filing a pe- 
tition for hearing and confirming its 
receipt by the agency clerk, simply 
to avoid a default.'* Upon the 
agency’s receipt of the petition, the 
agency has 15 days to either grant 
or deny the request for hearing and 
forward it to the Division of Admin- 
istrative Hearings.'® Again, time is 
money, so make sure that the agency 
or its attorney doesn’t stuff the peti- 
tion in his or her file and let time 
drag on (to ease or pace their heavy 
workload). A simple demand letter 
for referral to the Hearings Division 
should be sufficient to motivate the 
procrastinator. 

While the actual preparation for 
and presentation of an administra- 
tive hearing involving licensure is too 
extensive to be covered in this brief 
article, a few simple fundamentals 
can be summarized quickly. First, 
upon receipt of the notice of denial, 
counsel should make a public records 
request for the agency’s licensing 
files, pursuant to FS. Ch. 119. This 
is an expeditious way of obtaining the 
licensing file at the inception, with- 
out resorting to a protracted request 
to produce during the litigation. Sec- 
ond, counsel should initiate and con- 
duct discovery in the case much like 
any other civil case, since Fla. Admin. 
Code rule 28-106.206 permits discov- 
ery in the manner provided by Fla. 
R. Civ. P. rules 1.280 through 1.400. 
Usually, the greater pressure that 
counsel applies in the discovery area, 
the greater the inclination of the 
agency to settle the case by offering 
a restricted or probationary license. 
Lastly, and most importantly, remem- 
ber that the client seeking licensure 
has the burden of proof — by a pre- 
ponderance of the evidence — to dem- 
onstrate his or her worthiness for li- 
censure, both before a hearing officer 
and ultimately to the agency, so thor- 
ough preparation and zealous advo- 
cacy is crucial.'* 


The representation of a client in a 
licensing case is as much a matter 
involving the practice of law as the 
art of persuasion on the client’s be- 
half before the licensing agency. A 
number of licensing cases which at 
first appear hopeless can, with care- 
ful and methodical legal work and 
creative solutions, have a mutually 
beneficial ending for both the client 
and the agency. The careful practitio- 
ner should be constantly alert to op- 
portunities at various key points in 
the licensing process to suggest cre- 
ative alternatives to the agency’s pre- 
liminary decision to issue an outright 
license denial. Counsel’s appreciation 
of these principles during these key 
points may make a significant differ- 
ence as to the results that are ulti- 
mately obtained for the client. Q 


1 Pia. Stat. §120.60(1) (Supp. 1996). 

2 If, upon demand, the agency refuses 
to grant a default license, then an action 
for mandamus may be appropriate, as- 
suming the statutory time frames have 
clearly passed. See World Bank v. Lewis, 
406 So. 2d 541 (Fla. 1st D.C.A. 1981). 

3 “An application shall be considered 
complete upon receipt of all requested in- 
formation and correction of any error or 
omission for which the applicant was 
timely notified or when the time for such 
notification has expired.” Stat. 
§120.60(1) (Supp. 1996) (emphasis sup- 
plied). 

4 Fia. Stat. §120.60(3) (Supp. 1996). 

5 The practitioner should review FLa. 
Stat. §90.408 (1995) concerning state- 
ments made during compromise and 
settlement and reach an understanding 
between all participants as to its appli- 
cability before the meeting. Otherwise, 
your client’s verbal statements may re- 
surface in a denial letter as misrepresen- 
tations to the agency. Counsel should also 
consider moving to strike such state- 
ments if same are detailed in the letter. 

§ In some regulated professions, such as 
securities dealers, new disciplinary orders 
become “reportable acts” which require af- 
firmative responses on applications and 
create “red flags” on future license appli- 
cations. Stat. §517.12(7)(b) (1995). This 
new disciplinary information is then placed 
into a national computer databank (the 
“Central Registration Depository”) which 
is used to track disciplinary histories. Coun- 
sel should be sensitive to this and other 
similar situations, in order to properly ad- 
vise the client as to the ramifications of cre- 
ating a new disciplinary record if with- 
drawal of a pending application is instead 
a viable alternative. 

7 Gessler v. Department of Business and 
Professional Regulation, 627 So. 2d 501 
(Fla. 4th D.C.A. 1993). 


8 Fra. Stat. §120.53 (Supp. 1996). 

Stat. §120.60(3) (Supp. 1996) re- 
quires that the agency provide notice to 
the applicant of any available adminis- 
trative or judicial review of the notice. 

10 For example, in administrative cases, 
unlike in circuit court, most motions are 
ruled upon after timely filed written re- 
sponses to the motion; motion hearings 
are the exception rather than the rule. 
Fia. ADMIN. Cope r. 28-106.204(1). 

11 The failure to timely request a hear- 
ing, usually within 21 days of receipt of 
the notice, may result in the issuance of 
a default final order of denial, subject only 
to appellate review. See Fra. Star. 
§§120.569(2)(j) and 120.68 (Supp. 1996). 

2 Usually, the filing of such a petition 
will result in the appointment of a staff 
attorney and thus provide another point 
of contact with the agency, in the hope of 
persuading the decisionmakers to reverse 
the decision to deny. Here is an additional 
opportunity for the practitioner to re- 
quest a probationary license or some re- 
lief short of an outright denial. Such a 
request may even be to ask that the ap- 
plicant be able to withdraw his or her 
application and that the agency there- 
upon vacate the notice of denial ab initio 
(thus potentially erasing any newly cre- 
ated reportable disciplinary history). 

13 Fa. Stat. §120.57(1)(b)1 (Supp. 1996) 
states, “A request for hearing shall be 
granted or denied within 15 days of re- 
ceipt.” Note that there is no statutory 
penalty imposed on the agency for fail- 
ure to observe this requirement. 

14 Osborne Stern & Co. v Department of 
Banking and Finance, 647 So. 2d 245 (Fla. 
1st D.C.A. 1994), rev'd and remanded, 670 
So. 2d 932 (Fla. 1996). 


H. Richard Bisbee began practic- 
ing as a private attorney in 1981 in 
Sarasota, becoming a senior attorney for 
the Florida Comptroller, Department of 
Banking and Finance in 1986 and deputy 
general counsel in 1990. During this ten- 
ure, he litigated numerous banking, secu- 
rities, and finance-related licensing cases 
and issues. Mr. Bisbee is now with Blank, 
Rigsby & Meenan, PA., Tallahassee, prac- 
ticing administrative law. He received his 
B.A., cum laude, from Stetson University 
and his J.D. from that university’s Col- 
lege of Law. 

The views expressed are solely those 
of its author and are not to be attributed 
to the Comptroller’s office or any other 
agency or person. 
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of the General Practice, Solo and Smail 
Firm Section, L. Michael Roffino, chair, 
and David A. Donet, editor. 
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Considerations in Class Certification 


by Ervin A. Gonzalez and Raymond W. Valori 


ule 1.220 of the Florida 

Rules of Civil Procedure is 

perhaps the most concep- 

tually complex rule of civil 
procedure. In essence, the rule allows 
a person or entity who has a claim 
or defense in common with others to 
represent the group. The class action 
is not a new mechanism. English 
common law provided for a similar 
equitable remedy known as a “bill 
of peace.” Recently, interest in the 
class action has heightened. This is 
largely due to the increasingly over- 
crowded judicial system searching 
for more efficient ways to adminis- 
ter justice. Thus, the purpose of the 
class action focuses on judicial 
economy and access to justice. Long 
ago the Florida Supreme Court 
stated in Tenney v. City of Miami 
Beach, 11 So. 2d 188 (Fla. 1942): 
“(t]he purpose of a ‘class suit’ is to 
save the multiplicity of suits, to re- 
duce the expense of litigation, to 
make legal procedure more effective 
and expeditious, and to make avail- 
able a remedy that would not other- 
wise exist.” 

Consequently, even though only 
one lone voice stands to protect and 
raise the rights of others, this is not 
reason to deny class certification and 
may be the reason to grant it.! 

The foregoing benefits must be 
tempered against concerns of due 
process. Rule 1.220 provides for this 
protection.” This article addresses 
the principal issues associated with 
class certification.* 


Class Certification— 
Factual Inquiry 

Two principal questions arise with 
regard to the class certification pro- 


Heightened interest 
in the class action is 
largely due to the 
overcrowded judicial 
system searching for 
more efficient ways to 
administer justice. 


cess. First, whether an evidentiary 
hearing is required or advisable; 
and, second, what factual matters 
should be considered. 

Rule 1.220 does not expressly re- 
quire an evidentiary hearing. Nev- 
ertheless, an evidentiary hearing is 
generally required unless it is clear 
from the pleadings that class certi- 
fication is appropriate. Barton- 
Malow Co. v. Bauer, 627 So. 2d 1233, 
1235 (Fla. 2d DCA 1993). Failure to 
conduct an evidentiary hearing may 
constitute error. Id. 

Federal interpretations of Rule 23 
follow this approach. See generally 
Bradford v. Sears, Roebuck & Co., 
673 F.2d 792 (5th Cir. 1982); Wood- 
workers v. Chesapeake Bay Plywood, 
659 F.2d 1259 (4th Cir. 1981). The 
Manual for Complex Litigation 
states that “[a]lthough the rule does 
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not specifically require a hearing, 
one will generally be desirable; some 
courts have held that a hearing is 
required before denial of certifica- 
tion, and one may also be necessary 
where the factual basis for a class 
action is challenged.” 

It is also important to understand 
what matters should, and should 
not, be considered at the class certi- 
fication stage. At the class certifica- 
tion stage, the court should only de- 
termine whether the requirements 
of Rule 1.220 are met, and not con- 
sider the substantive merits of the 
claims or defenses. See generally 
Eisen v. Carlisle & Jacqueline, 417 
US. 156, 177-178 (1974). Thus, for 
purposes of class certification the 
court generally should accept the 
plaintiffs’ substantive allegations as 
true. See In Re: Carbon Dioxide An- 
titrust Litigation, 149 F.R.D. 229 
(M.D. Fla. 1993). Nevertheless, the 
court may look behind the pleadings 
and consider all facts and legal is- 
sues involved. CV Riet, Inc. v. Levy, 
144 F.R.D. 690 (S.D. Fla. 1993); 
Brooks v. Southern Bell Tel. & Tel. 
Co., 133 F.R.D. 54 (S.D. Fla. 1990). 
In other words, the merit of the 
claims made or defenses is not an 
area for inquiry but the nature of the 
claims as they relate to the class cer- 
tification requirements does require 
examination. 


Class Certification 
Requirements 

In order to certify a class, the court 
must determine whether a proposed 
class meets the requirements of Rule 
1.220. Rule 1.220(a) sets forth the 
following four prerequisites that ev- 
ery class action must meet: 
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numerosity; commonality; typicality; 
and adequacy of representation. In 
addition, the court must find that the 
proposed class falls into one of the 
following three requirements under 
Rule 1.220(b): limited fund/inconsis- 
tent standards, injunctive relief, or 
common predominance. The follow- 
ing discussion addresses prerequi- 
sites to class certification and the 
specific Rule 1.220(b) requirements. 


Prerequisites to 
Class Certification 

The proponent of the class certifi- 
cation must demonstrate numerosity, 
common issues, typicality of claims, 
and adequate representation. In Re: 
Amerifirst Securities Litigation, 139 
E.R.D. 423 (S.D. Fla. 1991). Thus, the 
proponent of class certification bears 
the burden of making an affirmative 
showing that the prerequisites are 
met. See R.J. Reynolds Tobacco Co. v. 
Engle, 672 So. 2d 39 (Fla. 3d DCA 
1996); Southern Bell Tel. & Tel. Co. v. 
Wilson, 305 So. 2d 302 (Fla. 3d DCA 
1974). 
¢ Numerosity. In order to satisfy the 
numerosity requirement, the class 
must be “so numerous that separate 
joinder of each member is imprac- 
ticable.” Rule 1.220(a)(1). As a 
threshold matter, the class must be 
sufficiently defined as to make it 
administratively feasible for the 
court to determine whether a par- 
ticular person is a member. See 
Rodriguez v. U.S. Department of the 
Treasury, 131 F.R.D. 1, 7 (D.D.C. 
1990). Note, however, that the pro- 
ponent need not identify each mem- 
ber of the class at the outset. Holly 
v. City of Naples, 371 So. 2d 501 (Fla. 
2d DCA 1979). 

Generally, courts view the 
numerosity requirement liberally; “im- 
practicable” does not mean “impos- 
sible.”> Rather, the proponent of class 
certification must demonstrate that 
joinder of all class members would be 
extremely difficult or inconvenient.® 

There is no magic number. Never- 
theless, both Florida and federal 
courts have held that fewer than 100 
plaintiffs may satisfy the numerosity 
requirement. Estate of Robinger v. 
Deltona Corp., 563 So. 2d 739, 743 
(Fla. 2d DCA 1990) (classes as small 


as 25 have fulfilled numerosity re- 
quirement of the rule); In Re: 
Kirschner Medical Corp. Securities 
Litigation, 1389 F.R.D. 74 (D. Md. 
1991) (class of as few as 25 to 30 
members raises the presumption 
that joinder would be impractical); 
Fifth Moorings Condominium Ince. v. 
Shere, 81 F.R.D. 712 (S.D. Fla. 1979) 
(suggests that if the class exceeds 40 
people there is sufficient numerosity 
under the rule); Fidelis Corp. v. Litton 
Industries, 293 F. Supp. 164 (S.D.N.Y. 
1968) (35 members certified). But see 
Hum v. Derkicks, 162 F.R.D. 628, 634 
(D. Hawaii 1995) (class with 200 po- 
tential members not sufficiently nu- 
merous). 

* Commonality.The claims of the rep- 
resentative plaintiffs must raise 
questions of law or fact common to 
the questions of law or fact raised by 
the claim of each member of the po- 
tential class.’ The “threshold of‘com- 
monality’ is not high . . . the Rule re- 
quires only that resolution of the 
common questions affect all or a sub- 
stantial number of class members.” 
Jenkins v. Raymark Industries, 782 
F.2d 468 (5th Cir. 1986), quoted with 
approval in Broin v. Phillip Morris 
Co., Inc., 641 So. 2d 888 (Fla. 3d DCA 
1994). 

Commonality can be met where a 
single common issue runs through- 
out the claims. Ikonen v. Hartz Moun- 
tain Corp., 122 F.R.D. 258 (S.D. Cal. 
1988). Class certification should not 


be denied merely because the claim 
of one or more class representatives 
arises in a factual context that var- 
ies somewhat from that of the other 
plaintiffs. Love v. General Develop- 
ment Corp., 555 So. 2d 397 (Fla. 3d 
DCA 1989); Morgan v. Laborer’s Pen- 
sion Trust Fund for Northern Cal., 81 
F.R.D. 669 (N.D. Cal. 1979) (courts 
shall not deny class certification 
merely because claim of one or more 
class representatives arises in a fac- 
tual context that varies somewhat 
from that of other plaintiffs.); Broin 
v. Phillip Morris Co., Inc., 641 So. 2d 
888 (Fla. 3d DCA 1994) (variations 
in amount of damages and statute of 
limitations not fatal to class repre- 
sentation). 
¢ Typicality. The representative 
plaintiff’s claim must be typical of 
the claims of the class. A named 
plaintiff’s claim will be found to be 
typical if it arises from the same 
event or conduct giving rise to the 
claims of absent class members. 
Courts require that the claims of 
the representative plaintiffs rest on 
the same legal and remedial theories 
as the unnamed members of the 
class. Jenkins v. Raymark, 782 F.2d 
468 (5th Cir. 1986). Consequently, 
typicality is not defeated by different 
amounts of damages among class 
members and their representatives. 
Cohen v. Camino Sheridan, Inc., 466 
So. 2d 1212 (Fla. 4th DCA 1985). 
Nevertheless, the factual circum- 


Exactly how long has this jury been sequestered? 
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stances surrounding the representa- 
tive plaintiff’s claim must be suffi- 
ciently similar to the class as to avoid 
conflict. This requirement often is 
viewed as overlapping with the ad- 
equacy requirement.*® 

e Adequacy of Representation. The 
representative parties must “fairly 
and adequately protect and repre- 
sent the interests of each member of 
the class.” Rule 1.220(a)(4). Adequacy 
of representation is a two-party in- 
quiry which requires that: 1) “class 
counsel must be qualified, experi- 
enced and generally able to conduct 
the litigation”; and 2)“class members 
[and representative plaintiffs] must 
not have interests that are antago- 
nistic to one another.” In Re: Drexel 
Burnham Lambert Group, Inc., 960 
F.2d 285 (2d Cir. 1992); see also 
Jenkins v. Raymark, 782 F.2d 468 
(5th Cir. 1986); Griffin v. Carlin, 755 
F.2d 1516 (11th Cir. 1985); Hessen v. 
Metropolitan Dade Co., 513 So. 2d 
1330 (Fla. 3d DCA 1987); Port Royal 
Inc. v. Conboy, 154 So. 2d 734 (Fla. 
2d DCA 1963) (interests of represen- 
tative plaintiffs must be co-extensive 
with those of the class). 

The court should consider whether 
putative class counsel is qualified 
and experienced. If counsel cannot 
conceptualize how the class litigation 
will be conducted, the endeavor will 
undoubtedly fail. In addition to ex- 
perience, putative class counsel must 
have the financial wherewithal to 
advance potentially tremendous 
costs. Class counsel also must pos- 
sess adequate staff and computer 
database systems to communicate 
with and service the class members. 

It is also necessary that the repre- 
sentative plaintiff’s interests are 
aligned with those of the class. This 
inquiry turns on the particular facts 
of the case. Port Royal Inc. v. Conboy, 
154 So. 2d 734 (Fla. 2d DCA 1963). 
Conceptually, the court must exam- 
ine whether the representative plain- 
tiff will be motivated to act in a way 
which is contrary to some members 
of the class. For example, a class 
which settles the claims of present 
and future claimants for asbestos 
exposure is inherently flawed be- 
cause of inherent conflict. Present 
claimants seek the maximum 


present recovery but future claim- 
ants seek to preserve capitol. See 
Georgine v. Amchem Products, Inc., 83 
F.3d 610 (3d Cir. 1996). 


Specific Requirements 
of Rule 1.220(b) 

Three types of classes may be cer- 
tified under Rule 1.220(b): classes 
where the rights of absent members’ 
rights would be determined; classes 
which seek injunctive relief; and ge- 
neric classes in which common issues 
predominate. The requirements for 
each class type is addressed below. 
¢ Rule 1.220(b)(1)—Inconsistent 
Standards /Impairment of Interests. 
Rule 1.220(b)(1) provides for certifi- 
cation where: 

(1) The prosecution of separate claims 
or defenses by or against individual mem- 
bers of the class would create a risk of 
either: 
(A) inconsistent or varying adjudications 
concerning individual members of the 
class which would establish incompatible 
standards of conduct for the party oppos- 
ing the class; or 

(B) adjudications concerning individual 
members of the class which would, as a 
practical matter, be dispositive of the in- 
terests of other members of the class who 
are not parties to the adjudications, or 
substantially impair or impede the abil- 
ity of other members of the class who are 
not parties to the adjudications to pro- 
tect their interests. 


This type of class action generally 
focuses on the party from whom re- 
lief is sought. Rule 1.220(b)(1)(B) 
typically arises in the limited fund 
context where damage recovery by 
some claimants would reduce or ex- 
haust the defendant’s available funds 
for remaining claimants. Similarly, 
Rule 1.220(b)(1)(A) often focuses on 
the defendant. For example, when a 
number of taxpayers seek to have a 
municipal bond issue declared in- 
valid and others seek to have the 
terms changed, the municipality 
might be forced to follow incompat- 
ible standards of conduct. In this 
situation, a class under Rule 
1.220(b)(1)(A) is appropriate. See 
Advisory Committee Notes to Fed- 
eral Rule 23(b)(1), Clause A. For ob- 
vious reasons a Rule 1.220(b)(1) class 
is a non-opt-out class. 
© Rule 1.220(b)(2)—Injunctive Relief 
Classes. Rule 1.220(b)(2) provides for 
certification of injunctive relief 
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classes where two requirements are 
met. First, “the party opposing the class 
has acted or refused to act on grounds 
generally applicable to all the mem- 
bers of the class.” Second, the repre- 
sentative plaintiff is seeking “final in- 
junctive or declaratory relief.” 

It usually is plain whether the 
plaintiff is seeking injunctive relief. 
For example, this provision has tra- 
ditionally been used in discrimina- 
tion and civil rights cases to enjoin 
the defendant from further improper 
conduct. The rule has also been ap- 
plied in other contexts. See, e.g., City 
of Miami Beach v. Tenney, 7 So. 2d 136 
(Fla. 1942) (a petition to contest the 
validity of a tax may be certified). 

Medical monitoring is one area in 
which issues have been raised as to 
the injunctive nature of the relief 
sought. Some courts have held that 
injunctive relief ordering medical 
monitoring is appropriate. See In Re: 
NLO, Inc., 5 F.3d 154 (6th Cir. 1993) 
(in radiation exposure case medical 
monitoring claims are injunctive in 
nature and cognizable under Rule 
23(b)(2)). But see Ball v. Joy Technolo- 
gies, 958 F.2d 36 (4th Cir. 1991) (medi- 
cal monitoring merely an element of 
damages). It appears to be important 
that the medical monitoring program 
is court-supervised rather than sim- 
ply an element of damages in order 
to meet the “injunctive” requirement 
of the rule. See Cook v. Rockwell Int'l 
Corp., 151 F.R.D. 387 (D. Colo. 1993) 
(certifying a court-supervised medi- 
cal monitoring program in radiation 
exposure case). 

Any petition for injunctive relief or 
declaratory judgment may be certified 
if generally applicable to a class. The 
“generally applicable” requirement is 
usually not difficult to satisfy. 
¢ Rule 1.220(b)(3)-Predominance / 
Superiority. When a proposed class 
does not fall within Rule 1.220(b)(1) 
or (b)(2), the court may certify a class 
under Rule 1.220(b)(3). Rule 
1.220(b)(3) requires that: 1) ques- 
tions of law or fact common to the 
class predominate over any questions 
affecting individual members of the 
class; and 2) a class action would be 
superior to other available methods for 
the fair and efficient adjudication of 
the controversy. The rule provides that 
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when making the foregoing inquiry, the 
court shall consider all relevant facts 
and circumstances, including: 

(1) the respective interests of each mem- 
ber of the class in individually control- 
ling the prosecution of separate claims 
or defenses, (2) the nature and extent of 
any pending litigation to which any mem- 
ber of the class is a party and in which 
any question of law or fact controverted 
in the subject action is to be adjudicated, 
(3) the desirability or undesirability of 
concentrating the litigation in the forum 
where the subject action is instituted, and 
(4) the difficulties likely to be encoun- 
tered in the management of the claim or 
defense on behalf of a class. 


Rule 1.220(b)(3)(A)-(D). 

In other words, the court should 
consider whether class certification 
is desirable and beneficial. 

The inquiry regarding the pre- 
dominance requirement is pragmatic 
(i.e., whether there are enough com- 
mon questions to make class treat- 
ment worthwhile). See In Re: “Agent 
Orange” Product Liability Litigation, 
100 F.R.D. 718 (E.D.N.Y. 1983), cert. 
denied, 465 U.S. 1067 (1984).° Where 
the action presents a common inter- 
est and all members of the class have 
a similar interest in obtaining the 
relief sought, class certification is 
appropriate. See Port Royal v. Conboy, 
154 So. 2d 734 (Fla. 2d DCA 1963); 
Love v. General Development Corp., 
555 So. 2d 397 (Fla. 3d DCA 1989). 

Contemporary Florida cases do not 
strictly construe this requirement. A 
general course of conduct applicable 
to the class is sufficient. Broin v. 
Phillip Morris Co., Inc., 641 So. 2d 
888, 890 (Fla. 3d DCA 1994) (“plain- 
tiffs must merely establish a common 
claim arising from the same practice 
or course of conduct that gave rise to 
the remaining claims and .. . based 
on the same theory.”) (citation omit- 
ted); see also Colonial Penn Ins. Co. v. 
Magnetic Imaging Systems, I, Ltd., 22 
Fla. L. Weekly D1370 (Fla. 3d DCA, 
June 4, 1997) (“claims which arise 
out of the same course of conduct by 
a defendant but arise in differing fac- 
tual contexts may be plead as a class 
action if they present a common 
question of interest.”) 

The superiority requirement con- 
cerns judicial function. Thus, courts 
focus on whether the class will alle- 
viate a significant multiplicity of liti- 


Is your address correct? 


Rule 1-3.3 of the Rules Regulating 
The Florida Bar, effective January 1, 1992, 
Chapter 1, Paragraph 1-3.3 states: 
“Official Bar Address: Each member of 
The Florida Bar shall designate an 
Official bar mailing address and business 
telephone number. If the address given 
is not the physical location or street address 
of the principal place of employment, 
then such information shall also be given. 
Each member shall promptly 
notify the executive director of 
any changes in any information 
required by this rule.” 


To update your official record address, 
mail the form below to Address Changes, 
Membership Records Department, 
The Florida Bar, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300. 


Attn: Address Changes, Membership Records 
Department, The Florida Bar, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300 


Attorney Number 
Name 


Address 


Business Phone 
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gation or make adjudication more 
accessible. For example, where a de- 
fendant constructs homes which con- 
tain common construction defects, 
the class mechanism will avoid the 
needless repetition. In this circum- 
stance, it has been observed that: 
[I]t is evident that handling the numer- 
ous claims involved on an individual ba- 
sis would be burdensome and inefficient 
and would require a costly, time consum- 
ing and repetitive presentation of the 
same evidence on common issues in the 
numerous claims involved. “The very 
purpose of a class suit is to save a multi- 
plicity of suits, to reduce the expense of 
litigation, to make legal processes more 
effective and expeditious, and to make 
available a remedy that would not other- 
wise exist.” Frankel v. City of Miami 
Beach, 340 So. 2d 463, 466 (Fla. 1976), 
quoting Tenney v. City of Miami Beach, 
152 Fla. 126, 11 So. 2d 188, 189 (1942). 


Rivera v. Arvida / JMB Partners, Case 
No. 92-21130 (Dade Co. 1993). 

Consequently, superiority may be 
found where many plaintiffs can ac- 
cess the court who would not other- 
wise be able to do so or where sig- 
nificant economies are achieved. The 
court should consider the alterna- 
tives to class certification, i.e., indi- 
vidual suits or consolidation. 


Rule 1.220(d)(4)—Individual 
Issues/Subclasses 

Rule 1.220(d)(4) provides that the 
court may certify particular issues for 
class treatment and may also certify 
subclasses. This provision affords the 
court and the litigants significant 
flexibility in crafting a class action 
which will meet the requirements of 
Rule 1.220. 

The bifurcation of certain issues 
has long been applied to separate 
damages claims from issues of liabil- 
ity. The rule may also be applied more 
creatively to avoid needless duplica- 
tive trials on the same issues. 

For example, contemporary pres- 
sures on the judicial system have 
caused modern courts and commen- 
tators to reexamine the applicability 
of the class action device to mass tort 
situations by bifurcating liability 
from specific causation and dam- 
ages.’° Courts now recognize that 
application of the class action proce- 
dural device to the mass tort situa- 
tion can avoid needless repetitive 
presentation of the same evidence 


and litigation of the same legal is- 
sues.!! The court, however, should 
proceed with caution. Judge Posner, 
writing for the U. S. Seventh Circuit 
Court of Appeals, reasoned that such 
bifurcation violates the Seventh 
Amendment, because the jury would 
necessarily consider the defendant’s 
liability for a second time in the cau- 
sation and damages phase. In Re: 
Rohne-Poulenc Roher, Inc., 51 F.3d 
1293 (7th Cir. 1995). This reasoning 
is generally not followed. See In Re: 
Copley Pharmaceutical, Inc., 161 
F.R.D. 456 (D. Wyo. 1995). Similar 
bifurcation can be applied in other 
contexts which are not so fraught 
with difficulty. 

The creation of subclasses is an- 
other creative method by which the 
litigation can be made more manage- 
able. Plaintiffs are grouped in a man- 
ner which more readily satisfies the 
requirements of Rule 1.220. Sub- 
classes may be created at the class 
certification stage or fashioned later 
as the issues develop. The specific 
facts of each action determine the 
necessity and prudence of subclasses. 


Conclusion 

In sum, under appropriate circum- 
stances, the class action device can 
serve two extremely important func- 
tions. First, it can help to alleviate over- 
crowded court dockets by addressing 
otherwise repetitive issues on one oc- 
casion. Second, it can provide justice 
to persons with relatively small dam- 
ages that would not otherwise be able 
to litigate their claims. 


1 This view has long been held in fed- 
eral courts. In Week v. Bareco Oil Co., 125 
F.2d 84, 90 (7th Cir. 1941), the court 
stated: “[t]o permit the defendant to con- 
test liability with each claimant in a 
single separate suit would, in many cases, 
give defendants an advantage which 
would almost be equivalent to closing the 
door of justice to small claimants. This is 
what we think the class suit practice was 
to prevent.” 

2 Note that F.a. R. Civ. P. 1.220 is based 
upon Fep. R. Civ. P. 23. Florida courts 
apply federal construction and applica- 
tion of Rule 23 where appropriate. Powell 
v. River Ranch Property Owners Assn., 
Inc., 522 So. 2d 69 (Fla. 2d D.C.A. 1988). 
Consequently, this article incorporates 
federal interpretations of Fen. R. Civ. P. 
23. 

3 It is important to note that at the 
pleading stage the court should be care- 
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ful not to pass on the propriety of class 
certification. The proponent of class cer- 
tification must plead with specificity the 
facts and circumstances supporting class 
certification and cannot simply repeat 
Fia. R. Civ. P. 1.220. See Dade Co. Police 
Benevolent Ass’n, Inc. v. Metropolitan 
Dade County, 452 So. 2d 6 (Fla. 3d D.C.A. 
1984), rev. denied, 461 So. 2d 6 (1984). 
More importantly, however, the court 
should reserve ruling on a motion to dis- 
miss until the proponent of class certifi- 
cation has had a sufficient opportunity 
to take discovery to “ascertain necessary 
information that must be pled.” Cordell 
v. World Ins. Co., 355 So. 2d 479 (Fla. 1st 
D.C.A. 1978). 

4 MANUAL FOR ComMPLEX LITIGATION (3d ed. 
1995) (citations omitted). 

5 WRIGHT, MILLER & Kang, Civil 2d 
§1762. 

7a. 

7 Note that in a FLa. R. Civ. P. 1.220(b)(3) 
class, common questions not only must 
exist but must predominate individual 
issues. Thus, the commonality inquiry is 
generally subsumed by the predominance 
inquiry with regard to a Fa. R. Civ. P. 
1.220(b)(3) class. 

8 See WricHT, MILLER & Kang, Civil 2d 
§1764. 

® See also WRIGHT, MILLER & Kang, Civil 
2d §1778. 

10 See, e.g., David Rosenberg, Class Ac- 
tion for Mass Torts: Doing Individual 
Justice by Collective Means, 62 Inp. L.J. 
561 (1986-87); Comment, Federal Mass 
Tort Class Actions:A Step Toward Equity 
and Efficiency, 47 ALB. L. Rev. 1180 (1983). 

1 See, e.g., Sterling v. Velsicol Chemical 
Corp., 855 F.2d 1188 (6th Cir. 1988); see 
also NEWBERG ON C ass AcTIONns §17.1 (3d 
ed. 1992); 
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Damages 
by Barry Werth 

The story of the Sabia family and 
their multimillion-dollar lawsuit 
against Dr. Maryellen Humes and 
Norwalk Hospital in Connecticut is 
told in Damages: One Family’s Legal 
Struggles in the World of Medicine. 

The outcome of multiple births is 
not always as sweet as the safe de- 
livery of the McCaughey septuplets. 
The Sabia family was permanently 
altered by the unexpectedly devas- 
tating birth of twin sons in 1984: one 
was stillborn and the other born with 
profound disabilities. Only two days 
earlier Donna Sabia had been told 
that she and the twin babies she was 
carrying were fine. 

Author Barry Werth narrates their 
story with insight and offers a star- 
tling expose of the war being waged 
among America’s doctors, lawyers, 
and insurance carriers. 

Damages reveals the events that 
caused the lawsuit against the hos- 
pital and Dr. Humes. The doctor and 
hospital denied liability and main- 
tained throughout that they had met 
the generally accepted standard of 
care.The Sabias’ attorneys as well as 
attorneys for the doctor and the hos- 
pital tried to find expert witnesses 
who could support their respective 
positions regarding what the stan- 
dard of care was at the time and 
whether it had been met. A rift 
quickly developed between the doc- 
tor and the hospital and quickly it 
became evident that it was the in- 
surers for Dr. Humes and the hospi- 
tal, rather than the doctor or the hos- 
pital themselves, that called the 
shots. When Dr. Humes’ insurer de- 
sired to settle the case despite her 
protests, she was essentially power- 


less to stop them. The lawsuit then 
proceeded against the hospital alone 
as the hospital’s insurer positioned 
itself against the Sabias’ attorney for 
a trial that neither side wanted. 

The story is primarily about the 
family and the parents’ untiring ef- 
forts on behalf of their child who 
would never walk, talk, or eat nor- 
mally and who was profoundly re- 
tarded. Damages is more a story of 
love than anger, more a story of hope 
than despair. The Sabias settled with 
the hospital for over $6 million. 

Barry Werth is the author of The 
Billion-Dollar Molecule and has 
written about science, business, and 
medicine for The New York Times and 
other publications. 

Damages (400 pages) is published 
by Simon & Schuster and sells for 
$25. 


Love Me to Death 
by Linda Wolfe 

In 1994, a man confessed to hav- 
ing brutally murdered several 
women with whom he’d had love af- 
fairs. Missing from Ricardo Caputo’s 
confession was the murder of New 
York philanthropist Jacqui Bernard, 
with whom Caputo had been linked 
by a private detective. Journalist 
Linda Wolfe, an acquaintance of Ber- 
nard, was drawn to the case, and in 
her book investigates the true life 
crimes of Caputo. 

Over three years, Wolfe pored 
through diaries and letters and ques- 
tioned cops, witnesses, family mem- 
bers, and Caputo. The book is also a 
kind of self-portrait, offering an ex- 
amination of the author’s obsession 
with the case and her personal reac- 
tion to confrontation with evil. 

Linda Wolfe is an Edgar Allan Poe 
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Fact Crime Award nominee and the 
author of Private Practices, a novel. 

Love Me to Death, A Journalist’s 
Memoir of the Hunt for Her Friend’s 
Killer (256 pages) is published by 
Pocket Books and costs $24. 


Florida Divorce Handbook 
by Gerald B. Keane 

This book demystifies the divorce 
process and offers laypeople a wealth 
of useful information about divorce 
law. 

The handbook is a concise and 
straightforward guide, giving an 
overview of the process and explain- 
ing basic legal vocabulary and con- 
cepts. There are separate chapters 
on property division, child custody, 
and child support as well as media- 
tion, financial affidavit preparation, 
and tax aspects. 

The handbook also includes com- 
plete copies of the form required for 
simplified dissolution of marriage. 

Keane familiarizes readers with 
what to expect if they are planning 
a divorce in Florida or if they have 
already divorced and have questions 
about their rights. 

Keane, a practicing family and 
marital law attorney in Sarasota, is 
also the author of Florida Law: A 
Layman’s Guide. These books are 
available from Pineapple Press, Inc., 
P.O. Box 3899, Sarasota, Florida 
34230, 941/953-2797. Florida Di- 
vorce Handbook, Third Ed.(224 
pages) sells for $16.95. 


BooksN 


To order these books, (24 hrs, 365 days), 
call 800/962-6651, ext. 5700 or visit us at 
http://www.booksnow.com 
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= Save 50% on law books. Call National 
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Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 

to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 
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Physicians for Quality 
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as H. Blumfield, M.D. B.S. Pharmacy, C.A.O.G., 
Handwriting A. C.0.G., Certified OB-Gyn., will advise ei- 
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Toxicology 


= Chemical Toxicologist. Twenty-four 
years experience in Sampling and expert wit- 
ness- industry, government and university re- 
search. Soc. of Toxicology, SETAC, Ameri- 
can College of Toxicology. Dr. R. L. Lipsey, 
(904)398-2168. 


Trust 


= Expert Witness Trust & Bank Invest- 
ments: Twenty years investment experi- 
ence. Former vice president/portfolio man- 
ager Chase Manhattan, Sun Bank, United Jer- 
sey. Chartered Financial Analyst (1979). Cum 
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